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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 10, 163 and 178 
(T.D. 02-59) 


RIN 1515-AC78 


DUTY-FREE TREATMENT FOR CERTAIN 
BEVERAGES MADE WITH CARIBBEAN RUM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document adopts as a final rule, with minor revisions, 
the interim rule amending the Customs Regulations that was published 
in the Federal Register on February 9, 2001, as T.D. 01-17. The interim 
rule implemented a change to the Caribbean Basin Economic Recovery 
Act, also known as the Caribbean Basin Initiative (CBI), that enabled 
certain beverages to obtain duty-free entry under specified conditions 
when the beverages were processed in the territory of Canada from rum 
that was the growth, product or manufacture either of a CBI beneficiary 
country or of the US. Virgin Islands. This final rule adopts the certifica- 
tion and supporting documentation requirements set forth in the inter- 
im rule that were necessary to establish compliance with the statutory 
law, thereby ensuring that the rum beverages were properly entitled to 
duty-free entry under the CBI. 


EFFECTIVE DATE: Final rule effective on October 9, 2002. This final 
rule is applicable to products that are entered or withdrawn from ware- 
house for consumption on or after October 4, 2000. 


FOR FURTHER INFORMATION CONTACT: Richard Wallio, Office of 
Field Operations, (202-927-9704). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
The Caribbean Basin Economic Recovery Act (19 U.S.C. 2701-2707) 
(CBERA) establishes an economic recovery program for nations of the 
Caribbean and Central America. Under the CBERA, also referred to as 
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the Caribbean Basin Initiative (CBI), the President is authorized to pro- 
claim duty-free treatment for all eligible articles of a beneficiary country 
(19 U.S.C. 2701). 

A beneficiary country under the CBI refers to any country listed in 19 
U.S.C. 2702(b) with respect to which there is in effect a proclamation by 
the President designating the country as a beneficiary country for pur- 
poses of the CBI (19 U.S.C. 2702(a)(1)(A)). A rule of origin specifies un- 
der what conditions an article will be considered to be a product of a 
beneficiary country—in brief, the article must be wholly the growth, 
product or manufacture of a beneficiary country, or must be a new or dif- 
ferent article of commerce that has been grown, produced, or manufac- 
tured in the beneficiary country (19 U.S.C. 2703(a)). 

Sections 10.191 through 10.198b of the Customs Regulations (19 CFR 
10.191-10.198b) currently implement the duty-free aspects of the CBI. 

In pertinent part, in order to be entitled to duty-free treatment under 
the CBI, an article otherwise eligible for such treatment must be im- 
ported directly from a beneficiary country into the customs territory of 
the United States (19 U.S.C. 2703(a)(1)(A); 19 CFR 10.193). 

Before passage of the United States-Caribbean Basin Trade Partner- 
ship Act (Title II of Pub. L. 106-200, 114 Stat. 275, enacted on May 18, 
2000) (CBTPA), in the case of rum produced in a beneficiary country and 
then imported into Canada for processing into a rum beverage, the bev- 
erage would not have been eligible for duty-free treatment under the 
CBI because it was not imported directly from a beneficiary country into 
the United States. At the same time, the beverage would also have been 
ineligible for duty-free treatment under the North American Free 


Trade Agreement Implementation Act (19 U.S.C. 3301 et seq.) (NAFTA) 
because the processing it undergoes in Canada would not be sufficient to 
qualify it as a NAFTA originating good (19 U.S.C. 3332; General Note 
12, Harmonized Tariff Schedule of the United States (HTSUS); 19 CFR 
181.131; and the appendix to 19 CFR part 181). 


BEVERAGES MADE IN CANADA WITH CARIBBEAN RUM; AMENDMENT OF 
CBERA By UNITED STATES-CARIBBEAN BASIN TRADE PARTNERSHIP ACT 

Section 212 of the CBTPA added a new paragraph (a)(6) to section 
213(a) of the CBERA (19 U.S.C. 2703(a)(6)), in order to provide for duty- 
free entry under specified conditions for certain beverages that are pro- 
duced in the territory of Canada from rum that is the growth, product, or 
manufacture either of a beneficiary country under the CBI or of the U.S. 
Virgin Islands. 

Specifically, under 19 U.S.C. 2703(a)(6), a beverage that is imported 
directly into the customs territory of the United States from the territo- 
ry of Canada and that is classifiable under subheading 2208.90 or 
2208.40, Harmonized Tariff Schedule of the United States (HTSUS), is 
entitled to duty-free entry under the CBERA if such beverage is pro- 
duced in the territory of Canada from rum, provided that the rum: (1) Is 
the growth, product, or manufacture of a beneficiary country or of the 
US. Virgin Islands; (2) is imported directly into the territory of Canada 
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from a beneficiary country or from the US. Virgin Islands; and (3) ac- 
counts for at least 90 percent by volume of the alcoholic content of the 
beverage. 

Accordingly, by a document published in the Federal Register (66 FR 
9643) on February 9, 2001, as T.D. 01-17, Customs issued an interim 
rule setting forth a new § 10.199 in order to implement the provision al- 
lowing for duty-free admission for certain beverages produced in the 
territory of Canada from Caribbean rum. Section 10.199 prescribed the 
certification and supporting documentary requirements and record- 
keeping responsibilities that must be observed in order to afford duty- 
free admission for those beverages that properly qualify for such 
treatment, and to otherwise ensure compliance with the requirements 
of the statutory law. 

In addition, the Interim (a)(1)(A) List set forth as an Appendix to part 
163, Customs Regulations (19 CFR part 163, Appendix), that lists the 
records required for the entry of merchandise, was revised to add a ref- 
erence to the requirement in § 10.199 that an importer possess those 
documents that are necessary for the duty-free entry of the beverages, 
including the declaration of the Canadian processor and related sup- 
porting information. Also, part 178, Customs Regulations (19 CFR part 
178), containing the list of approved information collections, was re- 
vised to include an appropriate reference to the documentary require- 
ments in § 10.199. 


DISCUSSION OF COMMENT 


One comment was received in response to the interim rule. The com- 


menter requested clarification as to the effective date for according 
duty-free treatment to those imported beverages that were made with 
Caribbean rum under 19 U.S.C. 2703(a)(6). The interim rule stated that 
it would be applicable to products entered or withdrawn from ware- 
house for consumption on or after February 9, 2001. However, the com- 
menter asserted that Presidential Proclamation No. 7351 specified an 
effective date of October 2, 2000. 


CUSTOMS RESPONSE 


Presidential Proclamation No. 7351 of October 2, 2000 (65 FR 59329) 
dealt with the implementation of the amendments made to the CBERA 
by the CBTPA. While effective on the date signed (October 2, 2000), the 
Proclamation also made clear that modifications to the HTSUS were 
necessary to implement any preferential tariff treatment afforded by 
the amendments; and that these modifications were set forth in an An- 
nex to the Proclamation that would be effective on the date announced 
by the United States Trade Representative (USTR) in a notice to be pub- 
lished in the Federal Register. This Annex included HTSUS subheading 
9817.22.05, which was the provision necessary to implement the statu- 
tory amendment authorizing duty-free treatment for the rum bever- 
ages (19 U.S.C. 2703(a)(6)). 
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The notice setting forth the Annex was published in the Federal Reg- 
ister on October 4, 2000, and, in pertinent part, the notice stated that it 
was effective with respect to goods entered, or withdrawn from ware- 
house, for consumption on or after this date of publication (65 FR 59329, 
at 59332-59333). 

Therefore, as already indicated above under the “EFFECTIVE 
DATES” caption, this final rule document will apply to goods entered, or 
withdrawn from warehouse, for consumption on or after October 4, 
2000. It is observed in this regard, however, that because the interim 
rule in this matter was not published in the Federal Register until Feb- 
ruary 9, 2001, Customs, prior to this time, did not accept duty-free en- 
tries for rum beverages subject to 19 U.S.C. 2703(a)(6). 

Consequently, for entries of eligible rum beverages that were made on 
or after October 4, 2000, and prior to February 9, 2001, importers or 
their agents may make use of either the Supplemental Information Let- 
ter or Post Entry Amendment procedure prior to liquidation of the 
entry, or they may file a timely protest under 19 U.S.C. 1514, to obtain 
duty-free treatment for these qualifying beverages. Such claims must be 
made at the port where the original entry was filed. 


RELEVANT HTSUS SUBHEADINGS NOT APPLICABLE TO LIQUEURS 
It is noted that the beverages entitled to duty-free treatment under 
19 U.S.C. 2703(a)(6) are specifically described as spirituous beverages 
and liqueurs classifiable under HTSUS subheading 2208.40 or 2208.90. 
However, in further consideration of the interim rule, Customs noted 
that neither of these HTSUS subheadings in fact applies to liqueurs. 


Rather, liqueurs are provided for in HTSUS subheading 2208.70 which 
is not included within section 2703(a)(6). Thus, liqueurs are not entitled 
to duty-free treatment under this statutory enactment. For this reason, 
Customs is deleting any reference to liqueurs set forth in interim 
§ 10.199 in this final rule. For the sake of editorial clarity and conve- 
nience, § 10.199, as revised, is republished below in its entirety, together 
with a related revision to the (a)(1)(A) List in the Appendix to part 163. 


CONCLUSION 
After careful consideration of the comment received and further re- 
view of the matter, Customs has concluded that the interim rule amend- 
ing parts 10, 163 and 178, Customs Regulations (19 CFR parts 10, 163 
and 178) that was published in the Federal Register (66 FR 9643) on 
February 9, 2001, as T.D. 01-17, should be adopted as a final rule with 
the modification discussed above. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIRE- 
MENTS, THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 
12866 

Pursuant to the provisions of 5 U.S.C. 553(b)(B), public notice is inap- 
plicable to this final rule because it was determined that good cause ex- 
isted for dispensing with prior public notice and comment procedures. 

To this end, the final rule affords a preferential tariff benefit to the im- 
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porting public; it reflects, and provides a necessary and reasonable 
means for enforcing, statutory requirements that are already in effect; 
and it closely parallels existing regulatory provisions that implement 
similar trade preference programs. Also, for these same reasons, there is 
no need for a delayed effective date under 5 U.S.C. 553(d). Because this 
document is not subject to the requirements of 5 U.S.C. 553, as noted, 
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do 
not apply. Nor does this document meet the criteria for a “significant 
regulatory action” as specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 


The collection of information involved in this final rule document has 
already been approved by the Office of Management and Budget (OMB) 
in accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 
3507) and assigned OMB Control Number 1515-0194 (Documentation 
requirements for articles entered under various special tariff treatment 
provisions). This collection includes a claim for duty-free entry of eligi- 
ble articles under the Caribbean Basin Initiative. This rule does not 
present any substantive changes to the existing approved information 
collection. An agency may not conduct or sponsor, and a person is not 
required to respond to, a collection of information unless the collection 
of information displays a valid control number assigned by OMB. 


LIST OF SUBJECTS 
19 CFR Part 10 
Customs duties and inspection, Exports, Foreign relations, Imports, 
International traffic, Preference programs, Reporting and recordkeep- 
ing requirements, Shipments, Trade agreements (Caribbean Basin Ini- 


tiative, Generalized System of Preferences, U.S.-Canada Free Trade 
Agreement, etc.). 


19 CFR Part 163 


Administrative practice and procedure, Customs duties and inspec- 
tion, Imports, Reporting and recordkeeping requirements. 


19 CFR Part 178 


Administrative practice and procedure, Collections of information, 
Imports, Paperwork requirements, Reporting and recordkeeping re- 
quirements. 


AMENDMENTS TO THE REGULATIONS 


Accordingly, the interim rule amending 19 CFR parts 10, 163, and 178 
which was published at 66 FR 9643, February 9, 2001, is adopted as a 
final rule with the following changes: 
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PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 
1. The general and the relevant specific sectional authority for part 10 
continue to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 22, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1321, 1481, 1484, 1498, 1508, 
1623, 1624, 3314. 


Sections 10.191 through 10.199 also issued under 19 U.S.C. 2701 et 
seq.; 


2. Section 10.199 is revised to read as follows: 


§ 10.199 Duty-free entry for certain beverages produced in 
Canada from Caribbean rum. 

(a) General. A spirituous beverage that is imported directly from the 
territory of Canada and that is classifiable under subheading 2208.40 or 
2208.90, Harmonized Tariff Schedule of the United States (HTSUS), 
will be entitled, upon entry or withdrawal from warehouse for consump- 
tion, to duty-free treatment under section 213(a)(6) of the Caribbean 
Basin Economic Recovery Act (19 U.S.C. 2703(a)(6)), also known as the 
Caribbean Basin Initiative (CBD, if the spirituous beverage has been 
produced in the territory of Canada from rum, provided that the rum: 

(1) Is the growth, product, or manufacture either of a beneficiary 
country or of the US. Virgin Islands; 

(2) Was imported directly into the territory of Canada from a benefi- 
ciary country or from the US. Virgin Islands; and 

(3) Accounts for at least 90 percent of the alcoholic content by volume 
of the spirituous beverage. 

(b) Claim for exemption from duty under CBI. A claim for an exemp- 
tion from duty for a spirituous beverage under section 213(a)(6) of the 
Caribbean Basin Economic Recovery Act (19 U.S.C. 2703(a)(6)) may be 
made by entering such beverage under subheading 9817.22.05, HTSUS, 
on the entry summary document or its electronic equivalent. In order to 
claim the exemption, the importer must have the records described in 
paragraphs (dq), (e), (f) and (g) of this section so that, upon Customs re- 
quest, the importer can establish that: 

(1) The rum used to produce the beverage is the growth, product or 
manufacture either of a beneficiary country or of the U.S. Virgin Is- 
lands; 

(2) The rum was shipped directly from a beneficiary country or from 
the U.S. Virgin Islands to Canada; 

(3) The beverage was produced in Canada; 

(4) The rum accounts for at least 90% of the alcohol content of the bev- 
erage; and 

(5) The beverage was shipped directly from Canada to the United 
States. 
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(c) Imported directly. For a spirituous beverage imported from Canada 
to qualify for duty-free entry under the CBI, the spirituous beverage 
must be imported directly into the customs territory of the United 
States from Canada; and the rum used in its production must have been 
imported directly into the territory of Canada either from a beneficiary 
country or from the US. Virgin Islands. 

(1) “Imported directly” into the customs territory of the United States 
from Canada means: 

(i) Direct shipment from the territory of Canada to the U.S. without 
passing through the territory of any other country; or 

(ii) Ifthe shipment is from the territory of Canada to the U.S. through 
the territory of any other country, the spirituous beverages do not enter 
into the commerce of any other country while en route to the U.S.; or 

(iii) Ifthe shipment is from the territory of Canada to the U.S. through 
the territory of another country, and the invoices and other documents 
do not show the U.S. as the final destination, the spirituous beverages in 
the shipment are imported directly only if they: 

(A) Remained under the control of the customs authority of the inter- 
mediate country; 

(B) Did not enter into the commerce of the intermediate country ex- 
cept for the purpose of sale other than at retail, and the port director is 
satisfied that the importation results from the original commercial 
transaction between the importer and the producer or the latter’s sales 
agent; and 

(C) Were not subjected to operations other than loading and unload- 
ing, and other activities necessary to preserve the products in good con- 
dition. 

(2) “Imported directly” from a beneficiary country or from the U.S. 
Virgin Islands into the territc:y of Canada means: 

(i) Direct shipment from a beneficiary country or from the US. Virgin 
Islands into the territory of Canada without passing through the territo- 
ry of any non-beneficiary country; or 

(ii) If the shipment is from a beneficiary country or from the U.S. Vir- 
gin Islands into the territory of Canada through the territory of any non- 
beneficiary-country, the rum does not enter into the commerce of any 
non-beneficiary country while en route to Canada; or 

(iii) If the shipment is from a beneficiary country or from the U.S. Vir- 
gin Islands into the territory of Canada through the territory of any non- 
beneficiary country, the rum in the shipment is imported directly into 
the territory of Canada only if it: 

(A) Remained under the control of the customs authority of the inter- 
mediate country; 

(B) Did not enter into the commerce of the intermediate country ex- 
cept for the purpose of sale other than at retail; and 

(C) Was not subjected to operations in the intermediate country other 
than loading and unloading, and other activities necessary to preserve 
the product in good condition. 
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(d) Evidence of direct shipment. 

(1) Spirituous beverages imported from Canada. The importer must 
be prepared to provide to the port director, if requested, documentary 
evidence that the spirituous beverages were imported directly from the 
territory of Canada, as described in paragraph (c)(1) of this section. This 
evidence may include documents such as a bill of lading, invoice, air 
waybill, freight waybill, or cargo manifest. Any evidence of the direct 
shipment of these spirituous beverages from Canada into the U.S. may 
be subject to such verification as deemed necessary by the port director. 

(2) Rum imported into Canada from beneficiary country or U.S. Virgin 
Islands. The importer must be prepared to provide to the port director, if 
requested, evidence that the rum used in producing the spirituous bev- 
erages was imported directly into the territory of Canada from a benefi- 
ciary country or from the U.S. Virgin Islands, as described in paragraph 
(c)(2) of this section. This evidence may include documents such as a Ca- 
nadian customs entry, Canadian customs invoice, Canadian customs 
manifest, cargo manifest, bill of lading, landing certificate, airway bill, 
or freight waybill. Any evidence of the direct shipment of the rum froma 
beneficiary country or from the U.S. Virgin Islands into the territory of 
Canada for use there in producing the spirituous beverages may be sub- 
ject to such verification as deemed necessary by the port director. 

(e) Origin of rum used in production of the spirituous beverage. 

(1) Origin criteria. In order for a spirituous beverage covered by this 
section to be entitled to duty-free entry under the CBI, the rum used in 
producing the spirituous beverage in the territory of Canada must be 
wholly the growth, product, or manufacture either of a beneficiary 
country under the CBI or of the US. Virgin Islands, or must constitute a 
new or different article of commerce that was produced or manufac- 
tured in a beneficiary country or in the US. Virgin Islands. Such rum 
will not be considered to have been grown, produced, or manufactured 
in a beneficiary country or in the U.S. Virgin Islands by virtue of having 
merely undergone blending, combining or packaging operations, or 
mere dilution with water or mere dilution with another substance that 
does not materially alter the characteristics of the product. 

(2) Evidence of origin of rum. (i) Declaration. The importer must be 
prepared to submit directly to the port director, if requested, a declara- 
tion prepared and signed by the person who produced or manufactured 
the rum, affirming that the rum is the growth, product or manufacture 
ofa beneficiary country or of the US. Virgin Islands. While no particular 
form is prescribed for the declaration, it must include all pertinent in- 
formation concerning the processing operations by which the rum was 
produced or manufactured, the address of the producer or manufactur- 
er, the title of the party signing the declaration, and the date it is signed. 

(ii) Records supporting declaration. The supporting records, includ- 
ing those production records, that are necessary for the preparation of 
the declaration must also be available for submission to the port director 
if requested. The declaration and any supporting evidence as to the ori- 
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gin of the rum may be subject to such verification as deemed necessary 
by the port director. 

(f) Canadian processor declaration; supporting documentation. (1) 
Canadian processor declaration. The importer must be prepared to sub- 
mit directly to the port director, if requested, a declaration prepared by 
the person who produced the spirituous beverage(s) in Canada, setting 
forth all pertinent information concerning the production of the bevera- 
ges. The declaration will be in substantially the following form: 

i declare that the spirituous beverages here specified are the products that 
were produced by me (us), as described below, with the use of rum that was received by me 
(us); that the rum used in producing the beverages was received by me (us) on 

(date), from (name and address of owner or exporter in the 
beneficiary country or in the US. Virgin Islands, as applicable); and that such rum ac- 
counts for at least 90 percent of the alcoholic content by volume, as shown below, of each 
spirituous beverage so produced. 





~ 
Alcoholic content of products; 
Description of products and alcoholic content (%) 
Marks and numbers of processing | attributable to rum 

















The production records must establish, for each lot of beverage produced, the quantity 
of rum the growth, product or manufacture of a CBI beneficiary country or of the U.S. Vir- 
gin Islands under 19 U.S.C. 2703(a)(6) that is used in producing the finished beverage; the 
alcoholic content by volume of the finished beverage; and the alcoholic content by volume 
of the finished beverage, expressed as a percentage, that is attributable to the qualifying 
rum. If rum from two or more qualifying sources (e.g., rum the growth, product or 
manufacture of a CBI beneficiary country or of the U.S. Virgin Islands and other rum the 
growth, product or manufacture of another CBI country) are used in processing the bever- 
age, the alcoholic content requirement may be met by aggregating the alcoholic content of 
the finished beverage that is attributable to rum from each of the qualifying sources used 
in processing the finished beverage, as reflected in the production records 
Date 
Address. 
Signature 
Title 











(2) Availability of supporting documents. The information, including 
any supporting documents and records, necessary for the preparation of 
the declaration, as described in paragraph (f)(1) of this section, must be 
available for submission to the port director, if requested. The declara- 
tion and any supporting evidence may be subject to such verification as 
deemed necessary by the port director. The specific documentary evi- 
dence necessary to support the declaration consists of those documents 
and records which satisfactorily establish: 

(i) The receipt of the rum by the Canadian processor, including the 
date of receipt and the name and address of the party from whom the 
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rum was received (the owner or exporter in the beneficiary country or 
the U.S. Virgin Islands); and 

(ii) For each lot of beverage produced and included in the declaration, 
the specific identification of the production lot(s) involved; the quantity 
of qualifying rum that is used in producing the finished beverage, in- 
cluding a description of the processing and of the finished products; the 
alcoholic content by volume of the finished beverage; and the alcoholic 
content by volume of the finished beverage, expressed as a percentage, 
that is attributable to the qualifying rum. 

(g) Importer system for review of necessary recordkeeping. The import- 
er will establish and implement a system of internal controls which 
demonstrate that reasonable care was exercised in its claim for duty- 
free treatment under the CBI. These controls should include tests to as- 
sure the accuracy and availability of records that establish: 

(1) The origin of the rum; 

(2) The direct shipment of the rum from a beneficiary country or from 
the U.S. Virgin Islands to Canada; 

(3) The alcohol content of the finished beverage imported from Cana- 
da; and 

(4) The direct shipment of the finished beverage from Canada to the 
United States. 

(h) Submission of documents to Customs. The importer must be pre- 
pared to submit directly to the port director, if requested, those docu- 
ments and/or supporting records as described in paragraphs (d), (e) and 
(f) of this section, for a period of 5 years from the date of entry of the re- 
lated spirituous beverages under section 213(a)(6) of the Caribbean Ba- 


sin Economic Recovery Act (19 U.S.C. 2703(a)(6)), as provided in 
§ 163.4(a) of this chapter. If requested, the importer must submit such 
documents and/or supporting records to the port director within 60 cal- 
endar days of the date of the request or such additional period as the port 
director may allow for good cause shown. 


PART 1683—RECORDKEEPING 
1. The authority citation for part 163 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1484, 1508, 1509, 1510, 1624. 


2. The Appendix to part 163 is amended by revising the listing for 
§ 10.199 under section IV to read as follows: 


APPENDIX TO PART 1683—INTERIM (a)(1)(A) LIST 
* * * * * * 


IV *** 
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§ 10.199 Documents, etc. required for duty-free entry of 
spirituous beverages produced in Canada from CBI rum, 
declaration of Canadian processor (plus supporting 
information) 


* * t * * 


ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: October 3, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 9, 2002 67 FR 62880] 


(T.D. 02-61) 
RECORDATION OF TRADE NAME: “ORTHOTEC” 


ACTION: Notice of Application for Recordation of Trade Name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 


toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“ORTHOTEC”. The trade name is owned by Orthotec, LLC, a Delaware 
Limited Liability Company organized and created in the State of Dela- 
ware, 9595 Wilshire Blvd., Suite 502, Beverly Hills, California 90212. 

The application states that the trade name is used on medical devices, 
more specifically, surgical implants made of stainless steel or titanium 
for spinal surgery, comprised of hooks, bolts, screws, rods, instruments 
and containers to hold the goods and instruments. 

The merchandise is manufactured in the United States. 

Before final action is taken on the application, consideration will be 
give to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received or on before October 23, 2002. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Office of Regulations & Rulings, Intellectual Proper- 
ty Rights Branch, 1300 Pennsylvania Avenue, NW. (Mint Annex), Wash- 
ington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Gwendolyn Savoy, Intel- 
lectual Property Rights Branch, 1300, Pennsylvania Avenue, NW, 
Washington, D.C. 20229, (202) 572-8710). 


Dated: October 9, 2002. 


JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 





U.S. Customs Service 


General Notices 


PERFORMANCE REVIEW BOARD— 
APPOINTMENT OF MEMBERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General Notice. 


SUMMARY: This notice announces the appointment of the members of 
the U.S. Customs Service Performance Review Boards (PRB’s) in accor- 
dance with 5 U.S.C. 4314(c)(4). The purpose of the PRB’s is to review 
performance appraisals for senior executives and to make recommenda- 
tions to the appointing authority regarding proposed performance rat- 
ings, bonuses, and other related personnel actions. 


EFFECTIVE DATE: October 1, 2002. 


FOR FURTHER INFORMATION CONTACT: Robert M. Smith, Assis- 
tant Commissioner, Human Resources Management, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Room 2.4—A, Washington, D.C. 
20229, Telephone (202) 927-1250. 


BACKGROUND: There are two PRB’s in the U.S. Customs Service. 


Performance Review Board 1 


The purpose of this Board is to review the performance appraisals and 
proposed related personnel actions for senior executives who report di- 
rectly to the Deputy Commissioner or the Commissioner of Customs. 
The members are: 


Donnie A. Carter, Deputy Assistant Director, Recruitment and 
Hiring, Bureau of Alcohol, Tobacco and Firearms, Department of 
the Treasury 

John C. Dooher, Senior Associate Director, Washington Office, 
Federal Law Enforcement Training Center, Department of the 
Treasury 

Carla F Kidwell, Associate Director for Technology, Bureau of 
Engraving and Printing, Department of the Treasury 

Kenneth R. Papaj, Deputy Commissioner, Financial Manage- 
ment Service, Department of the Treasury 

Carlton D. Spriggs, Deputy Director, U.S. Secret Service, Depart- 
ment of the Treasury 
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Performance Review Board 2 


The purpose of this Board is to review the performance appraisals and 
proposed related personnel actions for all senior executives except those 
who report directly to the Deputy Commissioner or the Commissioner of 
Customs. The members are: 


Assistant Commissioners: 

Jayson P. Ahern, Field Operations 
Marjorie L. Budd, Training and Development 
S.W. Hall, Information and Technology/CIO 
William A. Keefer, Internal Affairs 
Dennis H. Murphy, Public Affairs 
Nicole R. Nason, Congressional Affairs 
Susan J. Rabern, Finance/CFO 
Donald K. Shruhan, International Affairs 
Michael T. Schmitz, Regulations and Rulings 
Robert M. Smith, Human Resources Management 
Deborah J. Spero, Strategic Trade 
John C. Varrone, Investigations 

Dated: September 13, 2002. 


ROBERT C. BONNER, 
Commissioner of Customs. 
[Published in the Federal Register, October 7, 2002 (67 FR 62525)] 


LIST OF FOREIGN ENTITIES VIOLATING TEXTILE 
TRANSSHIPMENT AND COUNTRY OF ORIGIN RULES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document notifies the public of foreign entities which 
have been issued a penalty claim under section 592 of the Tariff Act of 
1930, for certain violations of the customs laws. This list is authorized to 
be published by section 333 of the Uruguay Round Agreements Act. 


DATES: This document notifies the public of the semiannual list for the 
6-month period starting October 1, 2002, and ending March 30, 2003. 


FOR FURTHER INFORMATION CONTACT: For information regard- 
ing any of the operational aspects, contact Gregory Olsavsky, Fines, 
Penalties and Forfeitures Branch, Office of Field Operations, (202) 
927-3119. For information regarding any of the legal aspects, contact 
Willem A. Daman, Office of Chief Counsel, (202) 927-6900. 


SUPPLEMENTARY INFORMATION 


BACKGROUND 
Section 333 of the Uruguay Round Agreements Act(URAA)(Public 
Law 103-465, 108 Stat. 4809)(signed December 8, 1994), entitled Tex- 
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tile Transshipments, amended Part V of title IV of the Tariff Act of 1930 
by creating a section 592A (19 U.S.C. 1592a), which authorizes the Sec- 
retary of the Treasury to publish in the Federal Register, on asemiannu- 
al basis, a list of the names of any producers, manufacturers, suppliers, 
sellers, exporters, or other persons located outside the Customs territo- 
ry of the United States, when these entities and/or persons have been 
issued a penalty claim under section 592 of the Tariff Act, for certain 
violations of the customs laws, provided that certain conditions are sat- 
isfied. 

The violations of the customs laws referred to above are the following: 
(1) Using documentation, or providing documentation subsequently 
used by the importer of record, which indicates a false or fraudulent 
country of origin or source of textile or apparel products; (2) Using coun- 
terfeit visas, licenses, permits, bills of lading, or similar documentation, 
or providing counterfeit visas, licenses, permits, bills of lading, or simi- 
lar documentation that is subsequently used by the importer of record, 
with respect to the entry into the Customs territory of the United States 
of textile or apparel products; (3) Manufacturing, producing, supplying, 
or selling textile or apparel products which are falsely or fraudulently 
labeled as to country of origin or source; and (4) Engaging in practices 
which aid or abet the transshipment, through a country other than the 
country of origin, of textile or apparel products in a manner which con- 
ceals the true origin of the textile or apparel products or permits the eva- 
sion of quotas on, or voluntary restraint agreements with respect to, 
imports of textile or apparel products. 

If a penalty claim has been issued with respect to any of the above 
violations, and no petition in response to the claim has been filed, the 
name of the party to whom the penalty claim was issued will appear on 
the list. Ifa petition or supplemental petition for relief from the penalty 
claim is submitted under 19 U.S.C. 1618, in accord with the time periods 
established by sections 171.2 and 171.61, Customs Regulations (19 CFR 
171.2, 171.61) and the petition is subsequently denied or the penalty is 
mitigated, and no further petition, if allowed, is received within 60 days 
of the denial or allowance of mitigation, then the administrative action 
shall be deemed to be final and administrative remedies will be deemed 
to be exhausted. Consequently, the name of the party to whom the pen- 
alty claim was issued will appear on the list. However, provision is made 
for an appeal to the Secretary of the Treasury by the person named on 
the list, for the removal of its name from the list. If the Secretary finds 
that such person or entity has not committed any of the enumerated 
violations for a period of not less than 3 years after the date on which the 
person or entity’s name was published, the name will be removed from 
the list as of the next publication of the list. 


REASONABLE CARE REQUIRED 


Section 592A also requires any importer of record entering, introduc- 
ing, or attempting to introduce into the commerce of the United States 
textile or apparel products that were either directly or indirectly pro- 
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duced, manufactured, supplied, sold, exported, or transported by such 
named person to show, to the satisfaction of the Secretary, that such im- 
porter has exercised reasonable care to ensure that the textile or apparel 
products are accompanied by documentation, packaging, and labeling 
that are accurate as to its origin. Reliance solely upon information re- 
garding the imported product from a person named on the list is clearly 
not the exercise of reasonable care. Thus, the textile and apparel import- 
ers who have some commercial relationship with one or more of the 
listed parties must exercise a degree of reasonable care in ensuring that 
the documentation covering the imported merchandise, as well as its 
packaging and labeling, is accurate as to the country of origin of the mer- 
chandise. This degree of reasonable care must involve reliance on more 
than information supplied by the named party. 

In meeting the reasonable care standard when importing textile or 
apparel products and when dealing with a party named on the list pub- 
lished pursuant to section 592A of the Tariff Act of 1930, an importer 
should consider the following questions in attempting to ensure that the 
documentation, packaging, and labeling is accurate as to the country of 
origin of the imported merchandise. The list of questions is not exhaus- 
tive but is illustrative. 

1) Has the importer had a prior relationship with the named party? 

2) Has the importer had any detentions and/or seizures of textile or 
apparel products that were directly or indirectly produced, supplied, or 
transported by the named party? 

3) Has the importer visited the company’s premises and ascertained 
that the company has the capacity to produce the merchandise? 

4) Where aclaim ofan origin conferring process is made in accordance 
with 19 CFR 102.21, has the importer ascertained that the named party 
actually performed the required process? 

5) Is the named party operating from the same country as is repre- 
sented by that party on the documentation, packaging or labeling? 

6) Have quotas for the imported merchandise closed or are they near- 
ing closing from the main producer countries for this commodity? 

7) What is the history of this country regarding this commodity? 

8) Have you asked questions of your supplier regarding the origin of 
the product? 

9) Where the importation is accompanied by a visa, permit, or license, 
has the importer verified with the supplier or manufacturer that the 
visa, permit, and/or license is both valid and accurate as to its origin? 
Has the importer scrutinized the visa, permit or license as to any irregu- 
larities that would call its authenticity into question? 

The law authorizes a semiannual publication of the names of the for- 
eign entities and/or persons. On March 20, 2002, Customs published a 
Notice in the Federal Register (67 FR 13044) which identified 10 (ten) 
entities which fell within the purview of section 592A of the Tariff Act of 
1930. 
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592A LIST 


For the period ending September 30, 2002, Customs has identified 3 
(three) foreign entities that fall within the purview of section 592A of 
the Tariff Act of 1930. This list reflects no new entities and seven remov- 
als to the 10 entities named on the list published on March 20, 2002. The 
parties on the current list were assessed a penalty claim under 19 U.S.C. 
1592, for one or more of the four above-described violations. The admin- 
istrative penalty action was concluded against the parties by one of the 
actions noted above as having terminated the administrative process. 

The names and addresses of the 3 foreign parties which have been as- 
sessed penalties by Customs for violations of section 592 are listed below 
pursuant to section 592A. This list supersedes any previously published 
list. The names and addresses of the 3 foreign parties are as follows (the 
parenthesis following the listing sets forth the month and year in which 
the name of the company was first published in the Federal Register): 


Everlite Manufacturing Company, PO. Box 90936, Tsimshatsui, 
Kowloon, Hong Kong (3/01). 

Fairfield Line (HK) Co. Ltd., 60-66 Wing Tai Commer., Bldg. 1/F, 
Sheung Wan, Hong Kong (3/01). 

G.P. Wedding Service Centre, Lee Hing Industrial Building, 10 
Cheung Yue Street 11'5 Floor, Cheung Sha Wan, Kowloon, Hong 
Kong. (10/00) 


Any of the above parties may petition to have its name removed from 
the list. Such petitions, to include any documentation that the petition- 
er deems pertinent to the petition, should be forwarded to the Assistant 
Commissioner, Office of Field Operations, United States Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 


ADDITIONAL FOREIGN ENTITIES 


In the March 20, 2002, Federal Register notice, Customs also solicited 
information regarding the whereabouts of 3 foreign entities, which were 
identified by name and known address, concerning alleged violations of 
section 592. Persons with knowledge of the whereabouts of those 3 enti- 
ties were requested to contact the Assistant Commissioner, Office of 
Field Operations, United States Customs Service, 1300 Pennsylvania 
Avenue, N.W., Washington, D.C. 20229. 

In this document, a new list is being published which contains the 
name and last known address of one entity. This reflects the removal of 
two entities from the list of 3 entities published on March 20, 2002. 

Customs is soliciting information regarding the whereabouts of the 
following one foreign entity concerning alleged violations of section 592. 
Its name and last known address are listed below (the parenthesis fol- 
lowing the listing sets forth the month and year in which the name of the 
company was first published in the Federal Register): 


Lai Cheong Gloves Factory, Kar Wah Industrial Building, 8 
Leung Yip Street, Room 101, 1-F Yuen Long, New Territories, 
Hong Kong. (3/00) 
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If you have any information as to a correct mailing address for the 
above-named firm, please send that information to the Assistant Com- 
missioner, Office of Field Operations, U.S. Customs Service, 1300 Penn- 
sylvania Avenue, NW,, Washington, D.C. 20229. 


Dated: October 9, 2002. 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 
{Published in the Federal Register, October 15, 2002 (67 FR 63729)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 9, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
MICHAEL T. SCHMITZ 
Assistant Commissioner, 
Office of Regulations and Rulings. 


MODIFICATION OF RULING LETTER AND TREATMENT 
RELATING TO THE TARIFF CLASSIFICATION OF NEOPRENE 
LUMBAR SUPPORT MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of a ruling letter and revocation of 
treatment relating to the tariff classification of certain neoprene lumbar 
support merchandise. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter related to the classification 
of certain neoprene lumbar support merchandise under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA). Simi- 
larly, Customs is revoking any treatment previously accorded by it to 
substantially identical merchandise that is contrary to the position set 
forth in this notice. 


FOR FURTHER INFORMATION CONTACT: Teresa Frazier, Textile 
Branch (202) 572-8821. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
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formed compliance” and “shared responsibility”. These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

In HQ 952568, dated January 28, 1993, Customs classified a neoprene 
lumbar support article (style 6902) in subheading 6212.90.0030, HTSU- 
SA, which provided for brassieres, girdles, corsets, braces, suspenders, 
garters and similar articles. Customs has reviewed the ruling and, with 
regard to the classification of this article, has determined that the ruling 
is in error. Accordingly, we intend to modify HQ 952568, as we find that 
the neoprene lumbar support article (style 6902) is classifiable within 
subheading 6307.90.9889, HTSUSA, which provides for an “other made 
up article * * * other * * * other.” 

Pursuant to Customs obligations, a notice of proposed modification 
and/or revocation was published in the CUSTOMS BULLETIN of September 
4, 2002, Volume 36, Number 36. No comments were received. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs is modifying a ruling letter relating to the 
classification of certain neoprene lumbar support merchandise. Al- 
though in this notice Customs is specifically referring to Headquarters 
Ruling Letter (HQ) 952568, dated January 28, 1993, this notice covers 
any rulings on such merchandise which may exist but have not been spe- 
cifically identified. Customs has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identified. 
No further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., a ruling letter, internal advice memo- 
randum or decision or protest review decision) on the issues subject to 
this notice, should have advised Customs during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States An- 
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notated (HTSUSA). Any person involved in substantially identical 
transactions should have advised Customs during the notice period. An 
importer’s failure to advise Customs of the substantially identical trans- 
actions or of a specific ruling not identified in this notice, may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to the 
effective date of the final decision on this notice. 


Dated: October 7, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, October 7, 2002. 
CLA-2 RR:CR:TE 965743 TF 
Category: Classification 
Tariff No. 6307.90.9889 
DONALD L. MANN 
DuRO-MED INDUSTRIES, INC 
301 Lodi Street 
Hackensack, NJ 07602 


Re: Modification HQ 952568; classification of Neoprene Sacro-Support. 


DEAR Mr. MANN 

In Headquarters Ruling Letter HQ 952568, dated January 28, 1993 issued to you, Cus- 
toms classified a Neoprene Sacro-Support in subheading 6212.90.0030, Harmonized Tar- 
iff Schedules of the United States Annotated, which provides for “brassieres, girdles, 
corsets, braces, suspenders, garters and similar articles.” 

We have reviewed this ruling and found it to be in error. Therefore, this ruling modifies 
HQ 952568. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation and/or modification was published on September 4, 2002, in the 
CUSTOMS BULLETIN, Volume 36, Number 36. No comments were received in response to 
the notice. 


Facts: 

Style 6902, a back support, described asa “Neoprene Sacro-Support”, wraps around the 
lower back; contains an adjustable criss-cross rear design; and hasa Velcro® means of clo- 
sure. Style 6902 is manufactured in sizes small, medium, and large. The rear of the back 
support measures ten inches in length while the front of the article measures six inches in 
length. 

The catalog markets Style 6902 asa back support in a section labeled “Knee Immobiliz- 
ers, Neoprene Rubber Supports, and describes the articles as follows: 


Comfort, Support, Reflects Body Heat 
* * * # * 


Improves Circulation, Reduces Edema, Protects injured Areas 
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Issue: 


Whether the neoprene back support (Style 6902) is classifiable in heading 6212, 
HTSUSA. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) in accordance with the General Rules of Interpretation (GRls). GRI 
1 provides that classification shall be determined according to the terms of the headings 
and any relative Section or Chapter Notes. Where goods cannot be classified solely on the 
basis of GRI 1, andif the headings or notes do not require otherwise, the remaining GRls, 2 
through 6, may be applied. 

Additionally, the Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) are the official interpretation of the Harmonized System at the international 
level. While neither legally binding nor dispositive, the ENs provide acommentary on the 
scope of each heading of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 
23, 1989). 

Legal note 2 to Chapter 62 provides that Chapter 62 does not cover “orthopedic ap- 
pliances, surgical belts, trusses or the like (heading 9021).” EN 62.12(7) includes certain 
belts. We note that EN 62.12 provides for “articles of a kind designed for wear as body-sup- 
porting garments or as supports for certain other articles of apparel, and parts thereof.” 
The exemplars listed within EN 62.12 include, inter alia: 

(1) Brasseries of all kinds. 

(2) Girdles and panty-girdles. 

(3) Corselettes (combinations of girdles or panty-girdles and brasseries). 

(4) Corsets and corset-belts. These are usually reinforced with flexible metallic, 
whalebone or plastic stays, and are generally fastened by lacing or by hooks. 

(5) Suspender-belts, hygienic belts, suspensory bandages, suspender jock-straps, 
braces, suspenders, garters, shirt-sleeve supporting armbands and armlets. 

(6) Body belts for men (including those combined with underpants) 

(7) Maternity, post-pregnancy or similar supporting or corrective belts, not being 
orthopedic appliances of heading 90.21 (see Explanatory Note to that heading). 
This EN also provides that articles of this heading may incorporate fittings and accesso- 
ries of non-textile materials (e.g., metal, rubber, plastics or leather), and may be made of 

any textile material including knitted or crocheted fabrics (whether or not elastic). 

In HQ 952390, dated December 16, 1992, Customs considered headings 6212 and 6307 
for classifying the “X-Tend Back Protector”, a stretch mesh fabric back support with a 
hock and loop closure system. In making its determination that the merchandise was not 
classified in heading 6212, Customsreferred to HQ 952201, dated October 26, 1992, which 
was a classification ruling on similar lumbar support belts. Customs noted: 


The EN to heading 6212, HTSUSA, are clear in designating these articles as body- 
support garmentsor supports for other kind of apparel. The distinction centers on the 
fact that while the articles enumerated in the EN to heading 6212, HTSUSA, are prin- 


cipally used or worn as garments or garment accessories, those of heading 6307, 
HTSUSA, are not. 


Stated simply, merchandise similar to the subject articles, is classifiable as belts of 
6212, HTSUSA, if it functions with a dual purpose, in providing: 
1. support for the body, or support for certain articles of apparel; and 
2. construction that allows the belt to be worn comfortably next to the wearer’s 
skin, under other garments. 
This is the case for example, for such articles such as the brassieres, girdles, corset-belts, 
suspender-belts, hygienic belts, corrective belts, etc. 

In the instant case, the subject merchandise is distinguishable from the enumerated ar- 
ticles of heading 6212, HTSUSA. Although style 6902 is designed to be worn next to the 
wearer’s skin, it is neither a garment nor a garment-supporting article. Rather, it is mar- 
keted as a back support that reflects body heat, improves circulation, protects injured 
areas, and actsasacomfort to the wearer. Further, its principle use is to provide relief from 
pain in conjunction with supporting the wearer’s lower back as a type of brace. 

Therefore, as it is not ejusdem generis with the body supporting garments of heading 
6212, HTSUSA, and since there are no headings that specifically provide for the goods, it is 
classifiable in heading 6307, HTSUSA, as other made up articles. Further, Customs has 
previously classified substantially similar neoprene lumbar support merchandise, which 
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was designed to provide pain relief by heat retention purposes in heading 6307, HTSUSA. 
See HQ 965061, dated August 12, 2002 
As style 6902 is substantially similar to the articles of HQ 965061, it is also classified as 


an “other made uparticle* * * other* * * other” within subheading 6307.90.9889, HTSU- 
SA. 


Holding: 


HQ 952568, dated January 28, 1993, is hereby modified. At GRI 1, the Neoprene Sacro- 
Support” (Style 6902) is classified as an “other made up article * * * other * * * other” 
within subheading 6307.90.9889, HTSUSA. The general column one duty rate is seven 
percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. The Status Re- 
port on Current Import Quotas (Restraint Levels) is also available on the Customs 
Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Service Web- 
site at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF SOLAR CAPS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to tariff classification of solar caps. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining, in perti- 
nent part, to the tariff classification of certain solar caps under the 
Harmonized Tariff Schedule of the United States (“HTSUS”). Customs 
also intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. Comments are invited on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before November 22, 2002. 
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ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W.,, 
Washington, D.C. 20229. Comments submitted may be inspected at the 
US. Customs Service, 799 9' Street, N.W., Washington, D.C. during reg- 
ular business hours. Arrangements to inspect submitted comments 
should be made in advance by calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 572-8780. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act ‘(Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to modify a ruling letter pertaining to the classification of cer- 
tain solar caps. Although in this notice Customs is specifically referring 
to one ruling, NY H88002, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases for 
rulings in addition to the one identified. No further rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or protest 
review decision) on the merchandise subject to this notice should advise 
Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
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importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to the 
effective date of the final notice of this proposed action. 

In NY H88002 dated February 27, 2002, set forth as Attachment A to 
this document, in pertinent part, Customs classified certain solar caps 
in subheading 8541.40, HTSUS, as: “Photosensitive semiconductor de- 
vices, including photovoltaic cells whether or not assembled in modules 
or made up into panels; light-emitting diodes.” 

It is now Customs position that the solar caps are classified in sub- 
heading 9405.92.00, HTSUS, as: “Lamps and lighting fittings * * * and 
parts thereof, not elsewhere specified or included * * *: * * * Parts: * * * 
Of plastics.” Proposed HQ 965852, modifying NY H88002, is set forth as 
Attachment B. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
H88002 and any other ruling not specifically identified in order to re- 
flect the proper classification of the merchandise pursuant to the analy- 
sis set forth in proposed HQ 965852. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 


corded by the Customs Service to substantially identical transactions. 
Before taking this action, we will give consideration to any written com- 
ments timely received. 


Dated: October 3, 2002. 


GaIL A. HAMILL, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, February 27, 2002. 


CLA-2-94: RR:NC:2:227 H88002 
Category: Classification; Marking 
Tariff No. 9405.40.8000 
Mr. ROBERT E. BURKE 
BARNES, RICHARDSON & COLBURN 
303 East Wacker Drive, Suite 1100 
Chicago, IL 60601 


Re: The tariff classification, country of origin marking and status under the North Amer- 
ican Free Trade Agreement (NAFTA), of solar outdoor lights from Mexico; Article 
509. 


DEAR MR. BURKE: 

In your letter dated January 30, 2002, on behalf of Intermatic, Incorporated, you re- 
quested a ruling on the status of solar outdoor lights from Mexico under the NAFTA. 

The articles in question are identified as solar outdoor lights used in a garden or around 
a home. Each solar light is comprised of a solar cap component from China and compo- 
nents produced in Mexico. The solar cap is made of a solar light panel connected to a light 
emitting diode (LED) mounted in a plastic housing. The cap imported into Mexico is classi- 
fied under subheading 8541.40. The components manufactured in Mexico are produced by 
molding from plastic material such as pellets or chips and include the tiers, coupling, re- 
flector, riser, globe and ground stake. The Mexican parts and a solar cap are combined ina 
package for importation into the United States as a complete but unassembled solar out- 
door light. The applicable tariff provision for the solar outdoor lights will be 9405.40.8000, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), which provides 
for other electric lamps and lighting fittings, other. The rate of duty will be 3.9 percent ad 
valorem. Each of the non-originating materials used to make the solar outdoor lights has 
satisfied the changes in tariff classification required under HTSUSA General Note 
12(t)/94. The solar outdoor lights will be entitled to a free rate of duty under the NAFTA 
upon compliance with all the applicable laws, regulations, and agreements. 

The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), pro- 
vides that, unless excepted, every article of foreign origin (or its container) imported into 
the U.S. shall be marked in a conspicuous place as legibly, indelibly and permanently asthe 
nature of the article (or its container) will permit, in such a manner as to indicate to the 
ultimate purchaser in the U.S. the English name of the country of origin of the article. Part 
134, Customs Regulations (19 CFR Part 134) implements the country of origin marking 
requirements and exceptions of 19 U.S.C. 1304. 

The country of origin marking requirements for a “good of a NAFTA country” are also 
determined in accordance with Annex 311 of the North American Free Trade Agreement 
(“NAFTA”), asimplemented by section 207 of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat 2057) (December 8, 1993) and the ap- 
propriate Customs Regulations. The Marking Rules used for determining whether a good 
isa good of aNAFTA country are contained in Part 102, Customs Regulations. The mark- 
ing requirements of these goods are set forth in Part 134, Customs Regulations. 

Section 134.45(a)(2) of the regulations, provides that a “good of a NAFTA country” may 
be marked with the name of the country of origin in English, French or Spanish. Section 
134.1(g) of the regulations, defines a “good of a NAFTA country” as an article for which 
the country of origin is Canada, Mexico or the United States as determined under the 
NAFTA Marking Rules. 

As provided in section 134.41(b), Customs Regulations (19 CFR 134.41(b)), the country 
of origin marking is considered conspicuous if the ultimate purchaser in the U.S. is able to 
find the marking easily and read it without strain. 

With regard to the permanency of a marking, section 134.41(a), Customs Regulations 
(19 CFR 134.41(a)), provides that asa general rule marking requirements are best met by 
marking worked into the article at the time of manufacture. For example, it is suggested 
that the country of origin on metal articles be die sunk, molded in, or etched. However, 
section 134.44, Customs Regulations (19 CFR 134.44), generally provides that any mark- 
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ing that is sufficiently permanent so that it will remain on the article until it reaches the 
ultimate purchaser unless deliberately removed is acceptable. Applying the NAFTA 
Marking Rules set forth in Part 102 of the regulations to the facts of this case, we find that 
the solar outdoor lights imported in a complete but disassembled condition are goods of 
Mexico for marking purposes. 

This ruling is being issued under the provisions of Part 181 of the Customs Regulations 
(19 CFR Part 181). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist George Kalkines at 
646-733-3028. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMsS SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965852 GOB 
Category: Classification 
Tariff No. 9405.92.00 
ROBERT E. BURKE 
BARNES, RICHARDSON & COLBURN 
303 East Wacker Drive 
Suite 1100 
Chicago, IL 60601 


Re: Modification of H88002; Solar Caps. 


DEAR Mr. BURKE: 

This is with respect to NY H88002 dated February 27, 2002, which was issued to you on 
behalf of Intermatic Incorporated by the Director, National Commodity Specialist Divi- 
sion, in pertinent part, with respect to the classification, under the Harmonized Tariff 
Schedule of the United States (“HTSUS”), of outdoor solar lights and a solar cap. 


Facts: 
In NY H88002, the goods were described as follows: 


The articles in question are identified as solar outdoor lights used in a garden or 
arounda home. Each solar light iscomprised ofa solar cap component from Chinaand 
components produced in Mexico. The solar cap is made of a solar light panel con- 
nected to a light emitting diode (LED) mounted in a plastic housing * * *. The compo- 
nents manufactured in Mexico are produced by molding from plastic material such as 
pellets or chips and include the tiers, coupling, reflector, riser, globe and ground stake. 
The Mexican parts and a solar cap are combined in a package for importation into the 
United States as a complete but unassembled solar outdoor light. 


Customs’ examination of samples revealed that, in addition to the solar panel and LED, 
the largest sample contained a bulb as well as acomplete board with components attached. 
The articles have plastic housings. 

In NY H88002, Customs classified the solar caps in subheading 8541.40, HTSUS, and 
the outdoor lights in subheading 9405.40.80, HTSUS. Customs now believes the classifi- 
cation of the solar caps to be in error. This ruling sets forth the correct classification of the 
solar caps. 


Issue: 
What is the classification under the HTSUS of the solar caps? 
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Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8541 Diodes, transistors and similar semiconductor devices; photosensitive 
semiconductor devices, including photovoltaic cells whether or not as- 
sembled in modules or made up into panels; light-emitting diodes; 
mounted piezoelectric crystals; parts thereof: 


8541.40 Photosensitive semiconductor devices, including photovoltaic 


cells whether or not assembled in modules or made up into panels; 
light-emitting diodes: 


* % 


Lamps and lighting fittings including searchlights and spotlights and 
parts thereof, not elsewhere specified or included; illuminated signs, il- 
luminated nameplates and the like, having a permanently fixed light 
source, and parts thereof not elsewhere specified or included: 

Parts: 


9405.92.00 Of plastics 


EN 85.41(B) discusses photosensitive semiconductor devices, including photovoltaic 
cells. It provides in pertinent part as follows: 


The heading also covers solar cells, whether or not assembled in modules or made up 
into panels. However the heading does not cover panels or modules equipped with 
elements, however simple, (for example, diodes to control the direction of the cur- 
rent), which supply the power directly to, for example, a motor, an electrolyser (head- 
ing 85.01). 


{All emphasis in original. ] 

We find that, when imported into the United States, the subject solar caps contain ele- 
ments other than the photosensitive semiconductor devices which are within the scope of 
the EN exclusion described above. The solar caps contain both photosensitive cells and 
light emitting diodes, as well as part of the plastic lamp which contains at least the elec- 
tronic components for connecting the cells and diodes to battery housings. See generally 
HQ 962957 dated October 23, 2000. Therefore, we conclude that they are not classified in 
heading 8541, HTSUS. We find that the solar caps are described in the heading text of 
heading 9405, HTSUS, because they are parts of lamps not elsewhere specified or inclu- 
ded. Accordingly, we determine that the solar capsare classified in subheading 9405.92.00, 
HTSUS. 


Holding: 


The solar caps are classified in subheading 9405.92.00, HTSUS, as: “Lampsandlighting 
fittings * * * and parts thereof, not elsewhere specified or included * * *: * * * Parts: * * * 
Of plastics.” 

Effect on Other Rulings: 
NY H88002 is modified. 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 29 


PROPOSED REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO THE TARIFF CLASSIFICATION 
OF SCAFFOLDING PLANKS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters and treatment relating to the classification of scaffolding planks. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 US.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings relating to the tariff 
classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of certain scaffolding planks. Similarly, Customs pro- 
poses to revoke any treatment previously accorded by it to substantially 
identical merchandise. Comments are invited on the correctness of the 
intended actions. 


DATE: Comments must be received on or before November 22, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W,, 
Washington, D.C. 20229. Submitted comments may be inspected at U.S. 
Customs Service, 799 9th Street, N.W., Washington D.C. during regular 
business hours. Arrangements to inspect submitted comments should 
be made in advance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Timothy Dodd, Textiles 
Branch: (202) 572-8819. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
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amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1980 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke two rulings relating to 
the tariff classification of certain scaffolding planks. Although in this 
notice Customs is specifically referring to two New York Ruling Letters, 
this notice covers any rulings on this merchandise which may exist but 
have not been specifically identified. Customs has undertaken reason- 
able efforts to search existing data bases for rulings in addition to the 
two identified. No further rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., a ruling letter, an inter- 
nal advice memorandum or decision or a protest review decision) on the 
merchandise subject to this notice, should advise Customs during this 
notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 
(19 U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by Customs to sub- 
stantially identical merchandise. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or Customs 
previous interpretation of the HTSUS. Any person involved with sub- 
stantially identical merchandise should advise Customs during this no- 
tice period. An importer’s failure to advise Customs of substantially 
identical merchandise or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importers or their 
agents for importations of merchandise subsequent to this notice. 

In New York Ruling Letter (NY) F85424, dated April 17, 2000, and NY 
810686, dated June 14, 1995, the Customs Service classified scaffolding 
planks under subheading 4421.90.9840, HTSUSA, which provides for 
“Other articles of wood: Other: Other: Other, Other.” NY F85424 is set 
forth as “Attachment A” and NY 810686 is set forth as “Attachment B” to 
this document. 

It is now Customs determination that the proper classification for the 
scaffolding planks is subheading 4418.90.4590, HTSUSA, which pro- 
vides for “Builders’ joinery and carpentry of wood, including cellular 
wood panels and assembled parquet panels; shingles and shakes: Other: 
Other, Other.” Proposed Headquarters Ruling Letter (HQ) 965886 re- 
voking NY F85424 is set forth as “Attachment C” to this document. Pro- 
posed HQ 965887 revoking NY 810686 is set forth as “Attachment D” to 
this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
F85424 and NY 810686 and any other ruling not specifically identified 
to reflect the proper classification of the merchandise pursuant to the 
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analyses set forth in Proposed HQ 965886 and Proposed HQ 965887, su- 
pra. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: October 3, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, April 17, 2000. 


CLA-2-44:RR:NC:2:230 F85424 
Category: Classification 
Tariff No. 4421.90.9840 
Mr. LouIs RENY 
RENYcO INC—DOWELOC™ 
175 A Alexandre, 2 etage, C.P 1080 
Thurso, Quebec JOX 3B0 Canada 


Re: The tariff classification of Doweloc™ scaffolding planks from Canada. 


DEAR MR. RENY: 

In your letter dated February 23, 2000, which was received in our office on April 4, 2000, 
you requested a tariff classification ruling. 

The ruling was requested on an assembled panel that will be used asa scaffolding plank 
in the construction industry. A diagram and a description of the assembly process were 
submitted. 

The panel consists of two pieces of 2 x 3 (nominal) spruce, pine or fir (SPF) on the outer 
edges and three pieces of 1.5” x 1.5” laminated veneer lumber (LVL) in the center. The five 
vertically assembled pieces of wood are held together with aluminum or steel dowels 
which are inserted across the width of the panel at 24 inch intervals. The use of metal dow- 
els for assembly in this manner is referred to as the Doweloc™ process. The overall mea- 
surements of the panel are 9.5 inches wide, 1.5 inches thick and 9 to 16 feet long. 

The applicable subheading for the assembled Doweloc™ scaffolding plank will be 
4421.90.9840, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
which provides for other articles of wood; other; other. The general rate of duty will be 3.3 
percent ad valorem. 

Articles classifiable in subheading 4421.90.9840, HTSUSA, are presently not subject to 
the requirements of the U.S./Canadian Softwood Lumber Agreement of 1996. 

The holding set forth above applies only to the specific factual situation and merchan- 
dise description as identified in the ruling request. This position is clearly set forth in 19 
CFR 177.9(b)(1). This section states that a ruling letter is issued on the assumption that 
all of the information furnished in the ruling letter, either directly, by reference, or by im- 
plication, is accurate and complete in every material respect. 

This ruling is being issued under the assumption that the subject goods, in their condi- 
tion as imported into the United States, conform to the facts and the description as set 
forth both in the ruling request and in this ruling. In the event that the facts or merchan- 
dise are modified in any way, you should bring this to the attention of Customs and you 
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should resubmit for a new ruling in accordance with 19 CFR 177.2. You should also be 
aware that the material facts described in the foregoing ruling may be subject to periodic 
verification by the Customs Service. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Paul Garretto at 212-637-7009. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, June 14, 1995. 
CLA-2-44:S:N:N3:230 810686 
Category: Classification 


Tariff No. 4421.90.9840 
Ms. Mary ANNE O’BOYLE 


HOGLUND AND MOVLES, INC. 
PO. Box 66373 

O’Hare International Airport 
Chicago, IL 60666 


Re: The tariff classification of a wooden scaffold platform from Hungary. 


DEAR Ms. O’BOYLE: 

In your letter dated May 16, 1995 you provided additional information for a tariff classi- 
fication ruling requested on February 1, 1995. The request was made on behalf of the im- 
porter Krause Ladder Systems. 

The product to be classified is a “Combi-Platform.” Descriptive literature and a value 
breakdown were submitted. The product consists of a wooden board framed with metal. It 
measures approximately 17 inches by 58 inches. Four metal brackets are attached to the 
metal frame and these brackets are designed to connect to two ladders. According to the 
value breakdown submitted, the value of the wood component is five times greater than 
the value of the metal components combined. The platform when used with the ladders 
forms a scaffold. The ladders are supplied by the importer and apparently are not being 
imported with the platform. The descriptive literature shows that the ladders are made in 
the United States. 

The applicable subheading for the wooden scaffold platform will be 4421.90.9840, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), which provides for 
other articles of wood. The duty rate will be 4.7 percent ad valorem 

Articles classifiable under subheading 4421.90.9840, HTSUSA, which are products of 
Hungary are entitled to duty free treatment under the Generalized System of Preferences 
(GSP) upon compliance with all applicable regulations. 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), requires that, unless 
excepted, every article of foreign origin or its container must be legibly, permanently and 
conspicuously marked to indicate the English name of the country of origin to an ultimate 
purchaser in the United States. Since the imported scaffold platforms will be incorporated 
with ladders marked “Made In US.A.,” the imported product should be marked with an 
appropriate phrase such as “Platforms Made in Hungary” in order to avoid confusing the 
ultimate purchaser. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F- MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 965886 ttd 
Category: Classification 


Tariff No. 4418.90.4590 
Mr. LOUIS RENY 


RENYCO INC—DOWELOC™ 
175 A Alexandre, 2 etage, C.P 1080 
Thurso, Quebec JOX 3B0 Canada 


Re: Revocation of New York Ruling Letter F85424; Doweloc™ Scaffolding Planks from 
Canada. 


DEAR Mr. RENY: 


This letter is pursuant to Customs reconsideration of New York Ruling Letter (NY) 
F85424, dated April 17, 2000, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of Doweloc™ scaffolding planks from 
Canada. After review of NY F85424, Customs has determined that the classification of the 
scaffolding planks considered under subheading 4421.90.9840, HTSUSA, was incorrect. 


Facts: 
In NY F85424, Customs described the merchandise as follows: 


The panel consists of two pieces of 2 x 3 (nominal) spruce, pine or fir (SPF) on the 
outer edges and three pieces of 1.5” x 1.5” laminated veneer lumber (LVL) in the cen- 
ter. The five vertically assembled pieces of wood are held together with aluminum or 
steel dowels which are inserted across the width of the panel at 24 inch intervals. The 
use of metal dowels for assembly in this manner is referred to as the Doweloc™ pro- 
cess. The overall measurements of the panel are 9.5 inches wide, 1.5 inches thick and 
9 to 16 feet long. 


In NY F85424, Customs classified the subject scaffolding planks under subheading 


4421.90.9840, HTSUSA, which provides for “Other articles of wood: Other: Other: Other, 
Other.” 


Issue: 
What is the proper classification of the subject merchandise? 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides, in part, that classification decisions are to be “deter- 
mined according to the terms of the headings and any relative section or chapter notes 
* * * ” Tn the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRI may then be ap- 
plied. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the official interpretation of the Harmonized System at the international level 
(for the 4 digit headings and the 6 digit subheadings) and facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. While 
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neither legally binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of the proper 
interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 35127-28 (Aug. 23, 1989). 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, for ex- 
ample, heading 4403, HTSUS, isa general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, is a basket 
provision for more advanced articles of wood that cannot be classified elsewhere in the 
chapter. 

Regarding the subject merchandise, the competing headings under consideration are 
heading 4407, HTSUSA, which covers wood sawn or chipped lengthwise; heading 4418, 
HTSUSA, which covers builders’ joinery and carpentry of wood; and heading 4421, 
HTSUSA, which covers other articles of wood. As heading 4407 resides near the beginning 
of chapter 44, it reflects coverage of a relatively basic category of lumber products in rela- 
tion to either heading 4418 or 4421, which residing closer to the end of the chapter, reflect 
coverage of a relatively more advanced category of products. 

Heading 4407, HTSUSA, provides for “Wood sawn or chipped lengthwise, sliced or 
peeled, whether or not planed, sanded or end-jointed, of a thickness exceeding 6 mm.” As 
the subject merchandise is made of five vertically assembled pieces of wood (two S-P-F 
pieces on the outside edges and 3 LVL pieces in the center) held together with aluminum or 
steel dowels, it is advanced beyond the sawn wood of heading 4407, HTSUSA. Therefore, 
the scaffolding planks are precluded from classification in heading 4407, HTSUSA. 

Heading 4418, HTSUSA, provides for, among other things, builder’s joinery and car- 
pentry of wood. The EN to heading 4418, HTSUS, state in pertinent part: 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 
as recognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetails or 
other similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc. 


The term “joinery” applies more particularly to builders’ fittings (such as doors, 
windows, shutters, stairs, door or window frames), whereas the term “carpentry” 
refers to woodwork (such as beams, rafters and roof struts) used for structural pur- 


poses or in scaffoldings, arch supports, etc., and includes assembled shuttering for 
concrete constructional work. * * * 


As referenced above, the EN to heading 4418 specifically identifies scaffolding as being 
within the scope of the heading. Given that the subject merchandise is processed beyond 
the sawn wood of heading 4407, HTSUSA, and is specifically named in the EN to heading 
4418, it is properly classified in heading 4418, HTSUSA. See HQ 965693, dated August 5, 
2002, wherein Customs classified edge-glued, finger-jointed planks with steel rods in sub- 
heading 4418.90.4590, HTSUSA. 

We note that heading 4421, HTSUSA, which provides for “Other articles of wood,” isa 
basket provision for more advanced articles of wood that cannot be classified elsewhere in 
the chapter. As the subject scaffolding planks are more specifically provided for in heading 
4418, HTSUSA, they are precluded from classification in heading 4421, HTSUSA. 


Holding: 

The engineered wood scaffolding planks are classified in subheading 4418.90.4590, 
HTSUSA, which provides for “Builders’ joinery and carpentry of wood, including cellular 
wood panels and assembled parquet panels; shingles and shakes: Other: Other, Other.” 
The general one column rate of duty is 3.2 percent ad valorem. 

MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 965887 ttd 
Category: Classification 


Tariff No. 4418.90.4590 
Mary ANNE O’ BOYLE 


HOGLUND AND MOYLES, INC. 
PO. Box 66373 

O’Hare International Airport 
Chicago, IL 60666 


Re: Proposed Revocation of New York Ruling Letter 810686; Wooden Scaffold Platform 
from Hungary. 


DEAR Ms. O’BOYLE: 


This letter is pursuant to Customs reconsideration of New York Ruling Letter (NY) 
810686, dated June 14, 1995, regarding classification under the Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA) of a wooden scaffolding platform from 
Hungary. After review of NY 810686, Customs has determined that the classification of 
the scaffolding platform considered under subheading 4421.90.9840, HTSUSA, was in- 
correct. 


Facts: 
In NY 810686, Customs described the merchandise, in pertinent part, as follows: 


The product to be classified is a “Combi-Platform.” * * * The product consists of a 
wooden board framed with metal. It measures approximately 17 inches by 58 inches. 
Four metal brackets are attached to the metal frame and these brackets are designed 
to connect to two ladders. * * * The platform when used with the ladders forms a scaf- 
fold. The ladders are supplied by the importer and apparently are not being imported 
with the platform. * * * 


In NY 810686, Customs classified the subject scaffolding platform under subheading 
4421.90.9840, HTSUSA, which provides for “Other articles of wood: Other: Other: Other, 


Other.” 


Issue: 
What is the proper classification of the subject merchandise? 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides, in part, that classification decisions are to be “deter- 
mined according to the terms of the headings and any relative section or chapter notes 
* * * ” Tn the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRI may then be ap- 
plied. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the official interpretation of the Harmonized System at the international level 
(for the 4 digit headings and the 6 digit subheadings) and facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. While 
neither legally binding nor dispositive of classification issues, the EN provide commentary 
on the scope of each heading of the HTSUSA and are generally indicative of the proper 
interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 35127-28 (Aug. 23, 1989). 

Chapter 44, HTSUS, provides for, among other things, wood and articles of wood. This 
chapter is structured so that less processed wood appears at the beginning of the chapter 
followed by more advanced wood in later headings within the same chapter. Thus, for ex- 
ample, heading 4403, HTSUS, isa general provision for wood in the rough, whether or not 
stripped of bark or sapwood or roughly squared, and heading 4421, HTSUS, is a basket 
provision for more advanced articles of wood that cannot be classified elsewhere in the 
chapter. 

Regarding the subject merchandise, the competing headings under consideration are 
heading 4407, HTSUSA, which covers wood sawn or chipped lengthwise; heading 4418, 
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HTSUSA, which covers builders’ joinery and carpentry of wood; and heading 4421, 
HTSUSA, which covers other articles of wood. As heading 4407 resides near the beginning 
of chapter 44, it reflects coverage of a relatively basic category of lumber products in rela- 
tion to either heading 4418 or 4421, which residing closer to the end of the chapter, reflect 
coverage of a relatively more advanced category of products. 

Heading 4407, HTSUSA, provides for “Wood sawn or chipped lengthwise, sliced or 
peeled, whether or not planed, sanded or end-jointed, of a thickness exceeding 6 mm.” As 
the subject merchandise is a wooden board framed with metal having four attached metal 
brackets designed to connect to two ladders, it is advanced beyond the sawn wood of head- 
ing 4407, HTSUSA. Therefore, the scaffolding platform is precluded from classification in 
heading 4407, HTSUSA. 

Heading 4418, HTSUSA, provides for, among other things, builder’s joinery and car- 
pentry of wood. The EN to heading 4418, HTSUS, state in pertinent part: 


This heading applies to woodwork, including that of wood marquetry or inlaid wood, 
used in the construction of any kind of building, etc., in the form of assembled goods or 
as recognizable unassembled pieces (e.g., prepared with tenons, mortises, dovetails or 
other similar joints for assembly), whether or not with their metal fittings such as 
hinges, locks, etc. 

The term “joinery” applies more particularly to builders’ fittings (such as doors, 
windows, shutters, stairs, door or window frames), whereas the term “carpentry” 
refers to woodwork (such as beams, rafters and roof struts) used for structural pur- 


poses or in scaffoldings, arch supports, etc., and includes assembled shuttering for 
concrete constructional work. * * * 


As referenced above, the EN to heading 4418 specifically identifies scaffolding as being 
within the scope of the heading. Given that the subject merchandise is processed beyond 
the sawn wood of heading 4407, HTSUSA, and is specifically named in the EN to heading 
4418, it is properly classified in heading 4418, HTSUSA. See HQ 965693, dated August 5, 
2002, wherein Customs classified edge-glued, finger-jointed planks with steel rods in sub- 
heading 4418.90.4590, HTSUSA. 

We note that heading 4421, HTSUSA, which provides for “Other articles of wood,” isa 
basket provision for more advanced articles of wood that cannot be classified elsewhere in 
the chapter. As the subject scaffolding planks are more specifically provided for in heading 
4418, HTSUSA, they are precluded from classification in heading 4421, HTSUSA. 
Holding: 

The subject merchandise is classified in subheading 4418.90.4590, HTSUSA, which 
provides for “Builders’ joinery and carpentry of wood, including cellular wood panels and 
assembled parquet panels; shingles and shakes: Other: Other, Other.” The general one 
column rate of duty is 3.2 percent ad valorem. 

MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO THE 
CLASSIFICATION OF WOMAN’S KNIT GARMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a ruling letter and revocation 
of treatment relating to the classification of a woman’s knit garment. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter relating to the tariff 
classification of a woman’s knit garment under the Harmonized Tariff 
Schedule of the United States (HTSUS), and to revoke any treatment 
previously accorded by the Customs Service to substantially identical 
merchandise. Comments are invited on the correctness of the proposed 
action. 


DATE: Comments must be received on or before November 22, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue N.W.,, Wash- 
ington, D.C. 20229. Submitted comments may be inspected at U.S. cus- 
toms Service, 799 9** Street, N.W., Washington, D.C., during regular 
business hours. Arrangements to inspect submitted comments should 
be made in advance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textile Branch, and (202) 572-8822. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
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amended, (19 U.S.C. section 1484) the importer of record is responsible 
for using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to revoke a ruling letter pertain- 
ing to the tariff classification of a woman’s knit garment. Although in 
this notice, Customs is specifically referring to one ruling New York Rul- 
ing Letter (NY) 182773, dated June 7, 2002, this notice covers any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing databases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice, should advise Customs during this period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise the rebuttable presump- 
tion of lack of reasonable care on the part of the importer or his agents 
for importations of merchandise subsequent to the effective date of the 
final decision on this notice. 

In NY 182773, dated June 7, 2002, Customs ruled that a woman’s knit 
garment was classified as a cardigan under subheading 6110.30.3055, 
HTSUS. This ruling letter is set forth as “Attachment A” to this docu- 
ment. Since the issuance of this ruling, Customs has reviewed the classi- 
fication of this item and has determined that the cited ruling is in error. 
Accordingly, we intend to revoke NY 182773, as we find that the 
woman’s knit garment is accurately described as a beach robe, which is 
classifiable in heading 6108, HTSUS, which provides for “Women’s or 
girl’s slips, petticoats, briefs, panties, nightdresses, pajamas, negligees, 
bathrobes, dressing gowns and similar articles, knitted or crocheted”. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
182773, dated June 7, 2002, and any other ruling not specifically identi- 
fied, to reflect the proper classification of the merchandise pursuant to 
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the analysis set forth in Proposed Headquarters Ruling Letter HQ 
965748 (see “Attachment B” to this document). 

Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: October 3, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
New York, NY, June 7, 2002. 
CLA-2-61 :RR:NC:TA:359 182773 

Category: Classification 

Tariff No. 6110.30.3055 
Ms. KIM YOUNG 
BDP INTERNATIONAL 
2721 Walker Avenue N.W. 
Grand Rapids, MI 49504 


Re: The tariff classification of a woman’s cardigan from various countries 


DEAR Ms. YOUNG: 

In your letter dated May 29, 2000, you requested a classification ruling, on behalf of 
Meijer Distribution. As requested, your sample is being returned to you. 

Your sample, item number 713754, isa woman’s cardigan constructed from 50% cotton, 
50% polyester openwork knitted net fabric. The garment features a round neckline, short 
sleeves, a full front opening with a zipper closure, and a hemmed bottom 

The applicable subheading for the cardigan will be 6110.30.3055, Harmonized Tariff 
Schedule of the United States (HTS), which provides for sweaters, pullovers, sweatshirts, 
waistcoats (vests) and similar articles, knitted or crocheted: of man-made fibers: other: 
other: other: other: other: women’s. The general rate of duty will be 32.4% ad valorem 

You have indicated in your letter that the fabric of the cardigan is a blend of 50% polyes- 
ter, 50% cotton. Garments that are claimed to be constructed from such a blend are sub- 
ject, upon importation, to laboratory analysis by the U.S. Customs Service to verify the 
actual weight of the component fibers. Please be advised that a slight variation from the 
above stated fiber content may affect the classification of the subject garments. 

The cardigan falls within textile category designation 639. Based upon international 
textile trade agreements products of different countries may be subject to quota and the 
requirement of a visa 

The designated textile and apparel categories and their quota and visa status are the 
result of international agreements that are subject to frequent renegotiations and 
changes. To obtain the most current information, we suggest that you check, close to the 
time of shipment, the U.S. Customs Service Textile Status Report, an internal issuance of 
the U.S. Customs Service, which is available at the Customs Web site at www.customs. gov. 
In addition, the designated textile and apparel categories may be subdivided into parts. If 
so, visa and quota requirements applicable to the subject merchandise may be affected and 
should also be verified at the time of shipment. 
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This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Mike Crowley at 646-733-3049. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 965748 ASM 
Category: Classification 
Tariff No. 6108.92.0030 
Ms. Kim YOUNG 


BDP INTERNATIONAL, INC. 

GLOBAL LOGISTICS & TRANSPORTATION 
2721 Walker Avenue N.W. 

Grand Rapids, MI 49504 


Re: Request for reconsideration of classification and revocation of NY 182773; Woman’s 
Knit Garment. 


DEAR Ms. YOUNG: 

Thisisin response to a letter, dated June 20, 2002, on behalf of Meijer Distribution, Inc., 
requesting reconsideration of Customs New York Ruling Letter (NY) 182773, dated June 
7, 2002, which involved the classification of a women’s garment under the Harmonized 


Tariff Schedule of the United States Annotated. A sample was submitted to this office for 
examination. 


Facts: 


The submitted garment, item number 713754, is constructed from 50 percent cotton 
and 50 percent polyester knitted fabric. The garment is white and features openwork knit 
fabric that resembles netting interspersed with squares. The garment also has a round 
neckline, short sleeves, a full front opening with zipper closure and decorative pull-tab. 
The bottom edge of the garment has a turned hem. The neckline and shoulder seams have 
been edged with white knit piping. The sleeves feature a turned cuff with the same white 
knit piping sewn approximately 2 inches above the lower edge of the cuff. The importer 
indicates that the garment also includes a logo tag of “Wave Zone” ™ , sewn to the inside of 
the neckline. The importer, Meijer Distribution, Inc., asserts that this is a private label 
name for apparel sold exclusively in the swimwear department. The importer further 
claims that the garment will be marketed with swimwear and sold with the intention of 
being a cover-up for use with swimwear. 

In NY 182773, dated June 7, 2002, Customs classified the item number 713754, asa 
woman’s cardigan in subheading 6110.30.3055, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provides for sweaters, pullovers, sweatshirts, 
waistcoats (vests) and similar articles, knitted or crocheted. You have asserted, on behalf 
of your client, that the article should be classified, as a beach robe, in heading 6108, HTSU- 
SA. 


Issue: 
What is the proper classification for the merchandise? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
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provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRI may then be applied. The Harmonized 
Commodity Description and Coding System Explanatory Notes (“ENs”) constitute the of- 
ficial interpretation of the Harmonized System at the international level. While neither 
legally binding nor dispositive, the ENs provide a commentary on the scope of each head- 
ing of the HTSUS and are generally indicative of the proper interpretation of these hea- 
dings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

Heading 6108, HTSUSA, covers “Women’s or girl’s slips, petticoats, briefs, panties, 
nightdresses, pajamas, negligees, bathrobes, dressing gowns and similar articles, knitted 
or crocheted”. The EN to heading 6108 specifically notes that the reference to “bathrobes” 
in the heading is intended to include “beachrobes”. In addition, the Guidelines for the Re- 
porting of Imported Products in Various Textile and Apparel Categories (“Textile Guide- 
lines”), CIE 13/88, provides the following guidance regarding the characteristics of 
dressing gowns, including bath robes, beach robes, lounging robes and similar apparel: 


Dressing gowns, including bath robes, beach robes, lounging robes and similar appa- 
rel. Physical characteristics which are expected in garments included in this category 
include: 

1) Looseness. 

2) Length, reaching to the mid-thigh or below. 

3) Usually a full or partial front opening, with or without a means of closure. 

4) Sleeves are usually, but not necessarily, present. 

The subject article has been designed to have a very loose/boxy fit. The length of the gar- 
ment falls from the shoulder to the mid-thigh, there is a full zippered opening, and the 
garment has short sleeves. As such, the garment bears all four characteristics, as set forth 
in the Textile Guidelines, for beach robes. 

In previous rulings, Customs has relied on the decision in Mast Industries v. United 
States, 9 CIT 549, 552 (1985), aff'd, 786 F. 2d 1144 (1986), in which the Court noted that 
“the merchandise itself may be strong evidence of use.” In this instance, the subject mer- 
chandise has been designed to provide a fashionable cover-up over a swimsuit. In the in- 
stant case, we note that the fabric used to construct the subject garment is not particularly 
absorbent. However, the openwork net design is breathable and allows the suit to air dry 
more efficiently. Although Customs has previously emphasized the absorbent nature of 
some beach robes, absorbency is not the only criteria for beachwear. The term “beach- 
wear” is defined in Mary Brooks Picken’s, A Dictionary of Costume and Fashion, Historic 
and Modern, as “All clothes or accessories designed for wear on beach or in water.” Fur- 
thermore, there is evidence that the garment is marketed, advertised, and sold exclusively 
with swimwear. 

In view of the foregoing, it is Customs decision that the garment is properly classified as 
a beach robe in heading 6108, HTSUSA. This is consistent with our decision in the follow- 
ing Customs rulings: HQ 088266, dated March 22, 1991; HQ 958860, dated November 29, 
1996; NY PD A86368, dated August 16, 1996; NY C81781, dated December 12, 1997. In 
particular, Customs has issued rulings classifying women’s garments of open crochet knit 
fabric or finely knit mesh fabric as beach robes classifiable in heading 6108, HTSUSA. See, 
respectively, NY H80783, dated June 20, 2002, and PD G82905, dated November 16, 2000. 

It is also Customs decision that NY 182773, dated June 7, 2002, incorrectly classified the 
subject garment as a woman’s cardigan in subheading 6110.30.3055, HTSUSA. 


Holding: 


NY 182773, dated June 7, 2002, is hereby revoked. 

The subject merchandise, identified as item number 713754, is correctly classified in 
subheading 6108.92.0030, HTSUSA, which provides for, “Women’s or girls’ slips, petti- 
coats, briefs, panties, nightdresses, pajamas, negligees, bathrobes, dressing gowns and 
similar articles, knitted or crocheted: Other: Of man-made fibers, Other: Women’s”. The 
general column one duty rate is 16.2 percent ad valorem. The textile category is 650. We 
note that textile category code 650 has been fully integrated. Accordingly, there are no ap- 
plicable quota/visa requirements for the products of World Trade Organization (“WTO”) 
members. The textile category code only applies to merchandise produced in non-WTO 
member countries. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
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categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that the importer, by copy of this letter, be advised to check, close to the time of 
shipment, the Status Report on Current Import Quotas (Restraint Levels), an internal is- 
suance of the U.S. Customs Service, which is updated weekly and is available for inspec- 
tion at your local Customs office. The Status Report on Current Import Quotas (Restraint 
Levels) is also available on the Customs Electronic Bulletin Board (CEEB) which can be 
found on the U.S. Customs Service Website at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importation of this merchandise 
to determine the current status of any import restraints or requirements. 

MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Parts 24 and 101 
RIN 1515-AC77 


REIMBURSABLE CUSTOMS SERVICES: 
INCREASE IN HOURLY PERCENTAGE RATE OF CHARGE 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to increase the hourly percentage rate of charge for reimbursable 
Customs services. In a previous document published in the Federal Reg- 
ister on February 1, 2001, Customs had proposed increasing the rate of 
charge to 158 percent of the hourly rate of regular pay of the employee 
performing the service because the present rate of charge of 137 percent 
does not reimburse Customs for the actual costs of providing such servi- 
ces. Based on the comments received to the previous Notice and follow- 
ing a complete review of the costs of providing reimbursable Customs 
services, Customs is now proposing a new methodology for determining 
the rate of charge for reimbursable Customs services and to revise the 
rate of charge to 154 percent of the hourly rate of regular pay of the em- 
ployee performing the service. The proposed increase in the hourly per- 
centage rate of charge is based on the actual expenses incurred by 
Customs in fiscal year 2000 associated with providing reimbursable 
Customs services during regular hours of duty and includes an in- 
creased percentage rate of charge for administrative overhead costs as- 
sociated with providing such reimbursable services. This document 
proposes that the new hourly percentage rate of charge will be reviewed 
biennially using the actual costs and expenses associated with providing 
requested reimbursable Customs services from the preceding fiscal 
year. 

Further, this document proposes to increase the percentage rate of 
charge for administrative overhead costs associated with providing 
overtime services. It also updates the list of national holidays in 19 CFR 
101.6. 


DATES: Comments must be received on or before December 9, 2002. 


43 
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ADDRESSES: Written comments may be addressed to, and inspected 
at, U.S. Customs Service, Office of Regulations and Rulings—Regula- 
tions Branch, 1300 Pennsylvania Avenue, N.W.,, Washington, D.C. 
20229. Written comments may be inspected at U.S. Customs Service, 
799 9th Street, N.W., Washington, D.C. during regular business hours. 
Arrangements to inspect submitted comments should be made in ad- 
vance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Dennis Lomax, Revenue 
Branch, National Finance Center, Indianapolis, IN 46278; telephone 
(317) 298-1200, ext. 1404. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Under certain circumstances, Customs provides inspectional and su- 
pervisory services to parties-in-interest who request such Customs ser- 
vices during regular hours of duty or on an overtime basis. When these 
Customs services are provided, however, the party-in-interest is re- 
quired to reimburse the Government for the Customs employee’s com- 
pensation and other chargeable expenses. Customs authority to charge 
these expenses is contained at 31 U.S.C. 9701, which provides, in part, 
that each government service provided to identifiable persons is to be as 
self-sustaining as possible and that the fees and charges established by 
the agency are to be based on the costs to the Government in providing 
the service. 

The amount of compensation and expenses chargeable to parties-in- 
interest for reimbursable Customs services performed during regular 
hours of duty is presently based on a computational formula that yields 
an hourly percentage rate of charge that is provided for in the introduc- 
tory text of § 24.17(d) of the Customs Regulations (19 CFR 24.17(d)), 
plus a reimbursable charge for Medicare compensation that is provided 
for at § 24.17(f), and a reimbursable charge for administrative overhead 
costs that is provided for at § 24.21. The rate of charge for reimbursable 
Customs services performed on an overtime or outside the basic 40-hour 
workweek basis is provided for at other sections in part 24 of the Cus- 
toms Regulations (see 19 CFR 24.16 and 24.17(d)(1)). 

The charge currently provided for the reimbursable services of a Cus- 
toms employee performed on a regular workday during a basic 40-hour 
workweek, pursuant to § 24.17(d), is computed at a rate that is equal to 
137 percent of the hourly rate of regular pay of the particular employee 
(plus additional charges for any night pay differential). This charge is 
based on a five-factor formula that computes an hourly percentage rate 
of charge that is intended to recover the estimated costs of various em- 
ployee benefits such as leave, holidays, retirement, and life and health 
insurance and is only used to determine the costs of providing reimburs- 
able Customs services during a basic 40-hour workweek. 

In addition to the base 137 percent rate of charge for reimbursable 
Customs services performed during a basic 40-hour workweek, § 24.21 
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provides that 15 percent of the compensation and/or expenses of the 
Customs employee performing the reimbursable service is chargeable to 
parties-in-interest for administrative overhead costs. This 15 percent 
rate of charge for administrative overhead costs has been in effect for 
nearly 20 years. 

In addition to the base 137 percent rate of charge set forth in 
§ 24.17(d) and the 15 percent rate of charge set forth in § 24.21, 
§ 24.17(f) further provides that parties-in-interest are also required to 
reimburse Customs for its share of Medicare costs for the employee. Sec- 
tion 24.17(f) currently provides that 1.35 percent of the reimbursable 
compensation expenses incurred will be the payment for Medicare 
costs. However, the regulations are incorrect because, pursuant to 26 
U.S.C. 3111(b), Medicare compensation costs are to be recovered at a 
rate of charge that is equal to 1.45 percent of the reimbursable com- 
pensation expenses incurred. 

On February 1, 2001, Customs published a Notice of Proposed Rule- 
making (Notice) in the Federal Register (66 FR 8554) that proposed to 
increase the hourly percentage rate of charge for reimbursable Customs 
services. The proposed increase was based on a recommendation by 
Treasury’s Office of Inspector General (OIG) following an audit of Cus- 
toms charges to the courier hubs for reimbursable Customs services 
that found that the current 137 percent rate of charge computed was in- 
adequate to cover Customs actual costs. The OIG noted that the formula 
used to determine the computational charge of 137 percent set forth in 
§ 24.17(d) contained two outdated cost factors. First, the formula took 
account of 9 legal public holidays, but the number of public holidays is 
now 10 with the addition in 1983 of the Birthday of Martin Luther King, 
Jr. Second, the formula provided that the working hour equivalent of 
the Government’s contributions for an employee’s benefits was com- 
puted at 11'% percent of the annual rate of pay of an employee, but that 
should have risen to 28.55 percent since it was last computed. Accord- 
ingly, the OIG recommended that the rate of charge for reimbursable 
Customs services performed during regular hours of duty should be in- 
creased from 137 percent to 158 percent of the hourly rate of regular pay 
of the employee performing the service. The initial Notice only dis- 
cussed the increase in the hourly rate of charge percentage for reimburs- 
able Customs services within the context of § 24.17; there was no 
discussion regarding the additional percentage rate of charge for admin- 
istrative overhead costs provided for at § 24.21(a). 

Comments were solicited on this proposed rulemaking from inter- 
ested parties with a response date of April 2, 2001. Five comments were 
timely received: three were from trade associations and two were from 
express consignment operators. All of the comments expressed general 
concern about the added increase in costs if the proposed increase in the 
hourly percentage rate of charge is adopted. Based on these comments, a 
review of the estimated costs of providing reimbursable Customs ser- 
vices during a basic 40-hour workweek was undertaken. 
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The comments and the results of Customs review of the computation- 
al formula and the additional charges for administrative overhead and 
Medicare costs associated with providing reimbursable Customs ser- 
vices during a basic 40-hour workweek are addressed below. 


DISCUSSION OF COMMENTS 
Annual & Sick Leave 


Comment: 


Three of the commenters objected to some of the number values at- 
tached to factors in the computational formula used to determine the 
rate of charge for reimbursable Customs services. Two of these com- 
menters objected to the OIG using the maximum time frame for annual 
leave (26 days, which is the 208 hour figure in the present formula), 
which is based on the most senior Customs officers, and for sick leave (13 
days, which is the 104 hour figure in the formula) as factors in the com- 
putational formula used to determine the rate of charge. These com- 
menters felt that the number values attached to these factors had the 
effect of overstating costs because not all Customs services provided are 
performed by Customs employees eligible for maximum leave time, 
which requires 15 years of Government service, and that there was a 
strong probability that most Customs officers do not use all of their eligi- 
ble sick leave in a year. These commenters argue that because the num- 
ber of annual leave and sick days used in the reimbursable 
computational formula are inappropriate, the calculations are too high 
and the number values for these factors must be reduced to fairly reflect 
Custom’s costs. 

A third commenter stated that if the numbers utilized for annual and 
sick leave were 50 percent of those being proposed, the computational 
formula would more accurately reflect the actual figures for work and 
non-work time, and thus provide a more accurate invoice for reimburs- 
able charges. Noting that express carriers are responsible for reim- 
bursement of Customs fees at double the normal rate of charge, it was 
stated that when benefits and administrative fees are added and then 
doubled the actual cost to an express operator for each $1.00 of salary 
cost is $3.04 under the current provisions and would be increased to 
$3.46 under the proposed rule. This commenter states that this 13.8 per- 
cent increase is significant and creates a real economic burden; however, 
if the numbers utilized for annual and sick leave were reduced by 50 per- 
cent the impact on express operators would be reduced from a 13.8 per- 
cent increase to only 5.3 percent, a far more realistic and acceptable 
increase. 

These commenters urged Customs not to adopt the proposed rule; to 
completely review the Notice regarding the issues raised; and expressed 
a strong preference for eliminating entirely the current system under 
which reimbursable charges are assessed, preferring a system that is 
transparent and simple. Specifically, these commenters advocated a sys- 
tem funded on a transaction-based fee, i.e., a fixed fee per informal ship- 
ment. 
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Customs response: 


Customs agrees that the present computational formula factors—and 
resulting hourly percentage rate of charge—do not represent the actual 
costs to Customs of providing requested inspectional and supervisory 
services and that a better system, one that is more transparent and sim- 
ple for reimbursing the Government, should be adopted. To that end, 
Customs reexamined how reimbursable service charges were calculated 
and conducted a cost analysis. As a result of the cost analysis, Customs 
found that it slightly undercharges for the actual costs and expenses of 
providing requested reimbursable Customs services. Accordingly, Cus- 
toms is proposing, in this document, a new hourly percentage rate of 
charge for reimbursable Customs services that is based on actual ex- 
penses. 

Customs now addresses the comment regarding express carriers be- 
ing responsible for reimbursement of Customs fees at double the normal 
hourly rate of charge and that if the numbers utilized for annual and 
sick leave were reduced by 50 percent of those being proposed the com- 
putational formula would more accurately reflect the actual figures for 
work and non-work time, providing a more accurate invoice for reim- 
bursable charges. Customs does not agree with this comment. First, 
Customs does not charge for non-work time (see discussion below under 
Lunch Hours). Second, “the reimbursement of Customs fees at double 
the normal rate” issue is misleading because the fees billed are statuto- 
ry. See 19 U.S.C. 58c(b)(9)(A), which provides for the aggregation of mer- 
chandise processing fees in an amount equal to reimbursable services. 
When merchandise is informally entered or released at a centralized 
hub facility, an express consignment carrier facility, or a small airport or 
other facility, the Merchandise Processing Fees (MPF) are billed in an 
amount equal to the reimbursable fee amount. Thus, each Customs as- 
signment at these locations generates two billings, each for identical 
amounts. One of the billings is to reimburse Customs for providing Cus- 
toms services (see 31 U.S.C. 9701 and 19 CFR 24.17, which provides for 
the reimbursable charge fee); the second billing is for MPF's (see 19 
U.S.C. 58c¢(b)(9)(A)(ii) and 19 CFR 24.23(b)(2)(ii), which provide for the 
MPF when processing merchandise that is informally entered or re- 
leased.) The generation of a second billing for MPFs that is equal to the 
amount of the billing for Customs services is in lieu of the per entry or 
release fee of $2.00, $6.00, or $9.00, provided for at 19 U.S.C. 58e(a)(10) 
and 19 CFR 24.23(b)(2)(i). This method of billing for the MPF releases 
the inspectors at the express consignment facilities from the responsi- 
bility of having to prepare collection documents for each informal entry 
which would dramatically slow the process of clearing merchandise and 
put the express consignment operators in jeopardy of not meeting their 
delivery deadlines. Accordingly, the billing for the MPF at acost equal to 
the billing for Customs services is beneficial to express consignment op- 
erators. 
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Further, any increase in the hourly rate of charge percentage must 
represent reimbursement to the Government for actual expenses. Ac- 
cordingly, Customs cannot adopt an artificial number, i.e., 50 percent of 
the number of annual and sick leave hours used to calculate the reim- 
bursable fee, that bears no relationship to those expenses. 

It is also noted that the impact of the proposed increase in the hourly 
rate of charge percentage contained in this document (discussed below) 
is less than 1 percent of what is currently billed. 

Regarding the comment proposing a system funded on a transaction- 
based fee, i.e., a fixed fee per informal shipment, Customs points out it is 
bound by current law which is premised on a reimbursable payment 
scheme. In order to adopt a transaction fee approach, Congressional ac- 
tion is required. Customs does not have authority, on its own, to adopt a 
transaction fee system. 

Customs agrees that the current system is not transparent and 
simple. While there is a computational formula set forth in the introduc- 
tory paragraph of § 24.17(d) for determining reimbursable charges for 
Customs services, the actual billing practice to collect the fees for Cus- 
toms services provided entails billing for costs and expenses that are not 
included in the formula, but are found in various sections of the Cus- 
toms Regulations: §§ 24.16, 24.17 (other than the introductory para- 
graph of paragraph (d)), and 24.21. To remedy this situation, Customs is 
proposing in this document a new formula basis that would consolidate 
various regulatory provisions for clarity and be more accurate in provid- 
ing reimbursement to Customs for the actual costs and expenses associ- 
ated with providing requested Customs services. 


Lunch Hours 
Comment: 


Two commenters objected that the OIG Report provided that couriers 
could be invoiced for employee’s time spent at lunch. These commenters 
stated that no such allowance should be allowed and that reimbursable 
charges should be assessed only for actual time worked. 


Customs response: 


Regarding billings for the actual hours worked by Customs personnel, 
the OIG Report stated that Customs only billed 7 hours a day when in- 
spectors worked a full 8 hours. This means that Customs did not bill cou- 
riers for employee’s time spent at lunch. 


Benefits Ratio 
Comment: 


Two commenters stated that the OIG Report provided no substanti- 
ation for the ratio of benefit costs to employee’s salary. One of these com- 
menters alleged that because the initial Federal Register Notice did not 
explain the OIG’s audit report’s conclusion—that the benefit ratio is 
28.55 percent instead of 11.5 percent—that it violates the Administra- 
tive Procedure Act and Customs should withdraw the Notice. 





U.S. CUSTOMS SERVICE 


Customs response: 

Customs disagrees that the initial Notice violated the Administrative 
Procedure Act (APA). In promulgating a rulemaking document for pub- 
lication in the Federal Register one of the requirements is that the No- 
tice of Proposed Rulemaking shall include either the terms or substance 
of the proposed rule or a description of the subjects and issues involved. 
See 5 U.S.C. 553(b)(3). Customs believes the initial Notice clearly stated 
that the proposal was to increase the rate of charge for reimbursable 
Customs services in accordance with the OIG Report and that this met 
the APA standard of a description of the subjects and issues involved. 
Nonetheless, Customs believes that this comment is moot as Customs is 
proceeding in this document with another proposal. 


Revenue Raising 
Comment: 


One commenter stated that the OIG Report suggests that the under- 
lying purpose of the proposed 15 percent increase in the computational 
charge is not to reimburse Customs for costs of services, but rather, to 
raise revenue, which is an unlawful purpose. 

Customs response: 

Customs disagrees with this interpretation of the OIG’s Report state- 
ment. The OIG Report statement in question was presented as a net re- 
sult, that is, that if Customs increased its hourly rate of charge 
percentage from 137 percent to 158 percent, this would result in a reve- 
nue enhancement to Customs in that it would enable Customs to collect 
all the revenue due for providing reimbursable Customs services. 
Computation of charges 
Comment: 

One commenter stated that the proposed increase in the rate of 
charge was unreasonable and arbitrary, and would have a significant fi- 
nancial impact on all airports, not just user-fee airports. This comment- 
er proposed that a more reasonable increase of 149 percent, one that is 
in line with similar services provided airports, be adopted. 

Customs response: 

Customs has already discussed how the proposed increase in the 
hourly rate of charge percentage merely represents reimbursement to 
the Government based on actual expenses. Since the proposed increase 
in the hourly rate of charge percentage bore a direct relationship to actu- 
al expenses, as audited by the OIG, the proposal was neither unreason- 
able nor arbitrary. However, as indicated later in this document, 
Customs is now proposing a different rate of charge based on actual ex- 
penses during the fiscal year of 2000. 


Application of charges 
Comment: 


Three of the commenters argued that the reimbursable charges im- 
posed by Customs on the air express industry are not similarly imposed 
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on the U.S. Postal Service (USPS), which gives USPS an unfair competi- 
tive advantage. These commenters recommended that Customs rectify 
this imbalance before attempting to increase the rate of charge for reim- 
bursable Customs services. 


Customs response: 


It is acknowledged that the billing schemes applicable to the USPS 
and the air express industry are statutorily different: one being 
grounded in the Consolidated Omnibus Budget Reconciliation Act of 
1985, the other being grounded in the Omnibus Budget Reconciliation 
Act of 1987. But since the initial Notice concerned an increase in the rate 
of charge for reimbursable Customs services and not the application of 
this rate of charge, this comment falls outside the scope of this rulemak- 
ing and will not be addressed in this document. 


Impact of increase and need for delayed effective date for final rule 
Comment: 


One commenter urged Customs to delay the effective date of any new 
reimbursable rate six months from the date of publication. The com- 
menter stated that delaying the effective date would provide a reason- 
able amount of time for businesses whose budgets are already 
established based on the existing rate of charge for reimbursable Cus- 
toms services to adjust to the proposed increased rate of charge. 


Customs response: 


Customs cannot agree to this accommodation for several reasons. 
First, the proposed increase in the rate of charge is minimal. The pres- 
ent total charge for reimbursable Customs services is 153.45 percent 
and the proposed increase, as discussed below, will only raise the total 
charge to 154 percent. Customs does not believe that such a small in- 
crease would cause serious disruption to interested parties’ budgets. 
Second, in consolidating the various regulatory provisions that com- 
prise the total charge for reimbursable Customs services, Customs is 
making its regulations as transparent and simple as possible—a goal 
that should be accomplished as soon as possible. Third, the purpose for 
the change in the rate of charge for reimbursable Customs services is to 
provide full reimbursement to Customs for these services. For these rea- 
sons, allowing for a delayed effective date of six months would contra- 
dict the purpose of the reimbursable charges statute (31 U.S.C. 9701). 
Accordingly, in the final rule document Customs expects to provide for 
the normal 30 days delayed effective date provided for by the APA. 


FURTHER CONSIDERATION BY CUSTOMS 


Based upon the comments received to the initial Notice published on 
February 1, 2001, and upon further consideration of the factors 
employed in the computational formula to represent reimbursement to 
Customs for the costs and expenses associated with providing requested 
Customs services, Customs has decided to no longer use the five-factor 
computational formula that is presently used to determine the hourly 
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percentage rate of charge for reimbursable Customs services. The com- 
putational formula currently provided at § 24.17(d) contains outdated 
cost factors and other factors that do not capture the actual costs to Cus- 
toms of providing inspectional and supervisory services. Customs now 
believes that a straight comparison of actual costs based on data every 
other year—beginning with fiscal year 2000—yields an hourly percent- 
age rate of charge that provides Customs with a firm basis for determin- 
ing the fees it needs to charge for reimbursable Customs services. 
Further, Customs believes that consolidating the various regulatory 
provisions that comprise all the costs and expense factors used to charge 
parties-in-interest for requested Customs services will provide the trade 
community with the clarity it needs to understand how Customs arrives 
at the percentage rate charged. 


New Proposed Rate of Charge 


This document sets forth a new proposed methodology for determin- 
ing the rate of charge for reimbursable Customs services performed on a 
regular workday during a basic 40-hour workweek, and, based on that 
methodology, proposes that the rate of charge be increased to a single 
rate of 154 percent of the hourly rate of regular pay of the employee per- 
forming the service. This new proposed hourly percentage rate of charge 
employs an updated computational formula that is based on the ratio of 
actual benefits to salary for personnel in the Office of Field Operations 
who performed reimbursable services during regular hours of duty (not 
costs for overtime or services delivered outside the basic workweek) in 
fiscal year 2000. The new proposal consolidates in one section of the reg- 
ulations (§ 24.17(d)) the other fee and expense provisions associated 
with providing reimbursable Customs services during regular hours of 
duty. 

For the Office of Field Operations for fiscal year 2000, the ratio of 
benefits to salary was determined as follows: 

Salaries 
Full-time 
Part-time 
Total Salaries 
Benefits 


Life and Health Insurance 
Retirement Contributions 
FICA 
Medicare 
Uniforms 
Cost of Living 
All Others 
Total Benefits 
Benefits Rate of Charge = 24 percent (119.1 M/485.6 M) 


Thus, the benefits rate of charge is calculated to be 24 percent. In de- 
termining this benefits ratio, Medicare costs are included. Medicare 
costs are not considered within the 137 percent rate of charge currently 
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set forth in the regulations at § 24.17(d); they are added on to the 137 
percent pursuant to § 24.17(f). 

Because the Medicare compensation cost is directly factored into the 
proposed percentage rate of charge, it is proposed to revise paragraph (f) 
of § 24.17 to limit its application to provisions other than the provision 
providing for reimbursable Customs services during a regular work- 
week. Also, the reference to 1.35 percent is removed, as the rate was 
changed to 1.45 percent in 1986 by the Federal Insurance Contributions 
Act (FICA), which establishes this compensation charge. 

Currently, in addition to the charge of 137 percent and the Medicare 
charge, Customs charges for administrative overhead for services per- 
formed during the regular workweek. Administrative overhead is pro- 
vided for at § 24.21 of the Customs Regulations. In this document, 
Customs is proposing to consolidate the administrative overhead charge 
for work during a regular workweek into the hourly percentage rate of 
charge. 


Administrative Overhead Charges for Regular Workweek Reimbursable 
Services 


Section 24.21(a) provides, in part, that an additional charge for ad- 
ministrative overhead costs must be collected from parties-in-interest 
who are required to reimburse Customs for compensation and/or ex- 
penses of Customs officers performing reimbursable and overtime ser- 
vices for the benefit of such parties under either § 24.16 or § 24.17. This 
charge is currently represented by the flat rate of charge of 15 percent. 
The flat rate of charge was adopted in 1984 because at that time Cus- 
toms did not have a formal accounting system for determining the indi- 
rect costs of administrative overhead and chose to adopt the Treasury 
Department’s recommendation that 15 percent of the identified costs of 
providing such services be used. See T.D. 84-231. 

To determine whether the 15 percent administrative overhead charge 
truly represented reimbursement to the government, Customs took the 
actual indirect costs of administrative overhead expenses during regu- 
lar hours of duty (not costs for overtime or services delivered outside the 
basic workweek) for the Office of Field Operations for fiscal year 2000 
and found the following relationship: 


Salaries 


Full-time $479.1 M 
Part-time 6.5 M 
Total Salary $485.6 M 


Administrative Support $145.1 M 


Administrative Overhead Rate of Charge = 30 percent (145.1 
M/485.6 M) 


Thus, the charge for administrative overhead is determined to be 30 
percent of the compensation and/or expenses of the Customs officers 
performing the services. Combining the direct benefit and the indirect 
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administrative overhead rates of charge gives a single rate of charge per- 
centage that is calculated as follows: 


Benefits Costs 119.1M 
Administrative Overhead Costs 145.1 M 


Total Benefit and Administrative Overhead Costs 264.2M 
Combined Rates of Charge = 54 percent (264.2 M/485.6 M) 


Taking these tabulations into consideration, Customs in this docu- 
ment is proposing to amend § 24.17(d) to reflect that the charges for the 
services of a Customs employee on a regular workweek during a basic 
40-hour workweek will be computed at 154 percent of the hourly rate of 
regular compensation for the particular Customs employee performing 
the services. 

Because the administrative overhead cost is directly factored into the 
proposed percentage rate of charge for work duringa regular workweek, 
Customs is proposing to amend § 24.21(a) to remove the references to 
reimbursable services and § 24.17. 


Administrative Overhead Charges for Overtime Reimbursable Services 


Customs also examined the relationship between administrative 
overhead expenses for overtime services and the compensation and/or 
expenses of the Customs officers performing overtime services. Cus- 
toms took the actual indirect costs of administrative overhead expenses 
associated with providing Customs services on an overtime basis for the 
Office of Field Operations for fiscal year 2000 and found the following 
relationship: 


Overtime Salaries 132.1M 
Administrative Support $ 39.5 M 


Administrative Overhead Rate of Charge = 30 percent (39.5 
M/132.1 M) 


This 30 percent rate more accurately reflects the Government’s cost 
in providing administrative overhead services to parties-in-interest. Ac- 
cordingly, it is proposed to amend § 24.21(a) to reflect that the rate of 
charge for administrative overhead for Customs officers performing 
overtime services will be 30 percent of the compensation and/or ex- 
penses of the Customs officers performing the service. A conforming 
change is proposed to § 24.17(e). 

With the proposed amendments to part 24 of the Customs Regula- 
tions, Customs believes that the calculation of the percentage charges 
for Customs services provided on either a reimbursable or overtime ba- 
sis is more transparent and simple to compute. 

The proposed new percentage rates of charge set forth in this docu- 
ment more accurately reflects the Government’s actual costs in provid- 
ing these services to parties-in-interest and will be reviewed biennially 
using the actual costs and expenses associated with providing requested 
reimbursable Customs services from the preceding fiscal year. 
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Other Amendments 


In § 101.6, it is proposed to amend paragraph (a) by updating the list 
of national holidays on which Customs offices are closed by adding the 
third Monday in January, and the heading of paragraph (b) by correct- 
ing a typographical error. 


COMMENTS 


Before adopting these proposed regulations as a final rule, consider- 
ation will be given to any written comments timely submitted to Cus- 
toms, including comments on the clarity of this proposed rule and how it 
may be made easier to understand. Comments submitted will be avail- 
able for public inspection in accordance with the Freedom of Informa- 
tion Act (5 U.S.C. 552), § 1.5 of the Treasury Department Regulations 
(31 CFR 1.5), and § 103.11(b) of the Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. and 
4:30 p.m. at the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 799 9th Street, N.W., Washington, D.C. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


The proposed amendments are intended to conform the Customs reg- 
ulations with statutory laws, which provide for ten legal public holidays 
and allow Customs to assess reimbursable charges to those parties-in- 
interest who require Customs services on either a reimbursable or over- 
time basis. Further, in the case of reimbursable charges for Customs 
services performed during regular hours of duty, because the proposed 
increases in the percentage rates of charge yield a combined increase 
that is so small (an increase of only .55 percent), pursuant to provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that, 
if adopted, the proposed amendments will not have a significant eco- 
nomic impact on a substantial number of small entities. Accordingly, the 
proposed amendments are not subject to the regulatory analysis or oth- 
er requirements of 5 U.S.C. 603 and 604. Further, these proposed 
amendments do not meet the criteria for a “significant regulatory ac- 
tion” as specified in E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch, Office of Regulations and Rulings. However, 
personnel from other offices participated in its development. 


List OF SUBJECTS 
19 CFR Part 24 
Accounting, Customs duties and inspection, Fees, Financial and ac- 


counting procedures, Reimbursable charges, Reporting and record- 
keeping requirements, Wages. 
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19 CFR Part 101 


Customs duties and inspection, Organization and functions (Govern- 
ment agencies), Reimbursable charges, Reporting and recordkeeping 
requirements, Wages. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


For the reasons set forth above, it is proposed to amend parts 24 and 
101 of the Customs Regulations (19 CFR parts 24 and 101), as set forth 
below: 


PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 
1. The general authority citation for part 24 continues to read, andthe 
specific authority for § 24.17 is revised to read, as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58a—58c, 66, 1202 (General Note 23, 
Harmonized Tariff Schedule of the United States), 1505, 1624; 26 U.S.C. 
4461; 4462; 31 U.S.C. 9701. 

* * * * * * * 


Section 24.17 also issued under 5 U.S.C. 6103; 19 U.S.C. 267, 1450, 

1451, 1452, 1456, 1524, 1557, 1562; 46 U'S.C. 2110, 2111, 2112; 
* * * ok * * * 

2. In § 24.17: 

a. the introductory text of paragraph (d) is revised and the table fol- 
lowing the introductory text is removed; 

b. paragraph (e) is revised; and 

c. paragraph (f) is revised. 

The revisions to paragraphs (d), (e), and (f) read as follows: 


§ 24.17 Reimbursable services of Customs employees. 
Bo ok a ok * *K 


(d) Computation charge for reimbursable services. The charge for the 
services of a Customs employee on a regular workday during a basic 
40-hour workweek is computed at a rate that is equal to 154 percent of 
the hourly rate of regular compensation for the particular Customs em- 
ployee performing the services with an additional charge equal to any 
night pay differential actually payable under 5 U.S.C. 5545. The 154 per- 
cent hourly rate of charge is based on the reimbursable service expenses 
incurred by the Office of Field Operations during fiscal year 2000 and 
includes charges for administrative overhead and Medicare. 


Ke * * * * * * 


(e) The reimbursable charge for Customs services performed on an 
overtime basis shall be computed in accordance with §§ 24.16 and 
24.21(a). 

(f) Medicare compensation costs. In addition to other expenses and 
compensation chargeable to parties-in-interest set forth in this section, 
unless otherwise expressly provided for, such persons shall also be re- 
quired to reimburse Customs for its share of applicable Medicare costs. 
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3. In § 24.21, the heading and paragraph (a) are revised to read as 
follows: 


§ 24.21 Administrative overhead charges. 


(a) Overtime services. The charge for the administrative overhead 
costs associated with providing Customs services on an overtime basis 
for parties-in-interest under the provisions of § 24.16 of this part shall 
be computed at a rate that is equal to 30 percent of the hourly rate of 
compensation for the particular Customs employee performing the ser- 
vice. 


PART 101—GENERAL PROVISIONS 


1. The general authority citation for part 101 is revised to read as 
follows: 


Authority: 5 U.S.C. 301, 6103; 19 U.S.C. 2, 66, 1202 (General Note 23, 
Harmonized Tariff Schedule of the United States), 1623, 1624, 1646a. 


* * * * + # * 

2. In § 101.6: 

a. paragraph (a) is revised; and 

b. paragraph (b) is amended by removing the word “hgurs” in the 
heading and adding, in its place, the word “hours”. 

The revision reads as follows: 


§ 101.6 Hours of business. 


* * * * * * * 


(a) Saturdays, Sundays, and national holidays.—(1) National holi- 
days. In addition to Saturdays, Sundays, and any other calendar day 
designated as a holiday by Federal statute or Executive Order, Customs 
offices will be closed on the following national holidays: 

(i) January 1; 

(ii) The third Monday in January; 

(iii) The third Monday in February; 

(iv) The last Monday in May; 

(v) July 4; 

(vi) The first Monday in September; 

(vii) The second Monday in October; 

(viii) November 11; 

(ix) The fourth Thursday in November; and 

(x) December 25. 

(2) Observance of national holidays. If a national holiday falls on a 
Saturday, then the Friday preceding that Saturday will be observed as 
the national holiday for work purposes. If a national holiday falls on a 
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Sunday, then the Monday following that Sunday will be observed as the 
national holiday for work purposes. 
ROBERT C. BONNER, 
Commissioner of Customs. 
Approved: October 2, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, October 9, 2002 (67 FR 62920)] 


TIE IR Te 


19 CFR Part 111 
RIN 1515-AD14 


PERFORMANCE OF CUSTOMS BUSINESS BY 
PARENT AND SUBSIDIARY CORPORATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This document sets forth proposed amendments to Part 
111 of the Customs Regulations to specify that corporate compliance ac- 
tivity engaged in for the purpose of exercising “reasonable care” under 
19 U.S.C. 1484 is not customs business and, therefore, such activity is 
not subject to the customs broker licensing requirements of 19 U.S.C. 
1641. The proposed amendments make clear that this corporate com- 
pliance activity concept does not extend to document preparation and 
filing, which is customs business subject to licensing requirements. It is 
anticipated that the proposed amendments will improve the operational 
efficiency of the affected corporate entities and, thereby, enhance their 


ability to ensure compliance with applicable customs laws and regula- 
tions. 


DATES: Comments must be submitted on or before December 16, 2002. 


ADDRESSES: Written comments are to be addressed to the U.S. Cus- 
toms Service, Office of Regulations and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. Sub- 
mitted comments may be inspected at U.S. Customs Service, 799 9* 
Street N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Gina Grier, Office of 
Regulations and Rulings (202-572-8730). 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Statutory and regulatory framework 


Section 641 of the Tariff Act of 1930, as amended (19 U.S.C. 1641), 
provides that a person must hold a valid customs broker’s license and 
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permit in order to transact customs business on behalf of others, sets 
forth standards for the issuance of broker’s licenses and permits, pro- 
vides for disciplinary action against brokers in the form of suspension or 
revocation of such licenses and permits or assessment of monetary pen- 
alties, and provides for the assessment of monetary penalties against 
other persons for conducting customs business without the required 
broker’s license. Section 641 also authorizes the Secretary of the Trea- 
sury to prescribe rules and regulations relating to the customs business 
of brokers as may be necessary to protect importers and the revenue of 
the United States and to carry out the provisions of section 641. 

The regulations issued under the authority of section 641 are set forth 
in Part 111 of the Customs Regulations (19 CFR Part 111). Part 111 in- 
cludes detailed rules regarding the licensing of, and granting of permits 
to, persons desiring to transact customs business as customs brokers, 
including the qualifications required of applicants and the procedures 
for applying for licenses and permits. Part 111 also prescribes record- 
keeping and other duties and responsibilities of brokers, sets forth in de- 
tail the grounds and procedures for the revocation or suspension of 
broker licenses and permits and for the assessment of monetary penal- 
ties, and sets forth fee payment requirements applicable to brokers un- 
der section 641 and 19 U.S.C. 58c(a)(7). 

Section 111.1 of the Customs Regulations (19 CFR 111.1) defines 
“customs business” as follows for purposes of Part 111: 


“Customs business” means those activities involving transactions 
with Customs concerning the entry and admissibility of merchan- 
dise, its classification and valuation, the payment of duties, taxes, 
or other charges assessed or collected by Customs on merchandise 
by reason of its importation, and the refund, rebate, or drawback of 
those duties, taxes, or other charges. “Customs business” also in- 
cludes the preparation, and activities relating to the preparation, of 
documents in any format and the electronic transmission of docu- 
ments and parts of documents intended to be filed with Customs in 
furtherance of any other customs business activity, whether or not 
signed or filed by the preparer. However, “customs business” does 
not include the mere electronic transmission of data received for 
transmission to Customs. 


Section 111.1 also defines “person” for purposes of Part 111 as includ- 
ing “individuals, partnerships, associations, and corporations.” 

Section 111.2 of the Customs Regulations (19 CFR 111.2) sets forth 
the basic rules regarding when a person must obtain a customs broker 
license and permit. Paragraph (a)(2) of § 111.2 specifies several excep- 
tions to the license requirement including, in subparagraph (i), an ex- 
ception for an importer or exporter (and his authorized regular 
employees or officers acting only for him) transacting customs business 
solely on his own account and in no sense on behalf of another. Section 
111.4 of the Customs Regulations (19 CFR 111.4) provides that any per- 
son who intentionally transacts customs business, other than as pro- 
vided in § 111.2(a)(2), without holding a valid broker’s license, will be 
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liable for a monetary penalty for each such transaction as well as for 
each violation of any other provision of section 641. 


Reasons for proposed change 

The amendments made in 1993 by the Customs Modernization Act 
provisions of the North American Free Trade Agreement Implementa- 
tion Act (Public Law 103-182, 107 Stat. 2057) included the requirement 
to exercise “reasonable care” in connection with the entry requirements 
set forth in 19 U.S.C. 1484. To foster compliance with the customs laws 
and regulations under this added statutory responsibility, many import- 
er groups consisting of a parent corporation and one or more subsidiary 
corporations have chosen to centralize their in-house customs experts 
into one corporate entity and to make the services of those experts avail- 
able to the group as a whole. However, when requested to issue an ad- 
ministrative ruling on the issue, Customs has consistently taken the 
position that many of the activities performed under this type of ar- 
rangement would involve the transaction of “customs business,” which 
would require a broker license under § 111.2(a)(1). See HQ 115248 
dated August 26, 2001, and HQ 115278 dated November 13, 2001. In 
this regard, Customs has considered the fact that (1) the parent corpora- 
tion and each subsidiary corporation is a separate legal “person” both 
under longstanding legal precedent and under the definition of “per- 
son” in § 111.1, and (2) therefore, the parent or subsidiary corporation 
in which the customs expertise resides would be transacting customs 
business not solely on its own account as provided under § 111.2(a)(2)(i) 
but rather on behalf of another “person.” 

Members of the trade community have indicated to Customs that the 
present situation is unsatisfactory because it does not afford importers 
sufficient opportunity to address multiple related aspects of an individ- 
ual customs transaction or groups of transactions and thus is an impedi- 
ment to their ensuring that reasonable care is exercised by all corporate 
affiliates for purposes of 19 U.S.C. 1484. 

An example will illustrate the basis for the trade community con- 
cerns: Under the current regulations as interpreted by Customs, if an 
unlicensed corporation in a parent and subsidiary relationship wished 
to engage a licensed individual broker as an employee of the corporation 
to give customs business advice to its related company regarding specific 
transactions, there would be certain legal limitations. The rendering of 
advice under the described circumstances would be permissible only if 
the licensed broker employee were to become a bona fide employee of 
each of the two involved companies, or if the employing corporation 
were to obtain a corporate broker license, or if the licensed broker em- 
ployee were to set up business to operate as a broker during non-work 
hours. 

Accordingly, Customs is proposing for public comment amendments 
to the Customs Regulations that would expand the permissible use of 
in-house experts by corporations and their affiliates to include activity 
that is intended to meet the corporation’s “reasonable care” obligations 
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under 19 U.S.C. 1484 and that, as such, does not fall within the defini- 
tion of “customs business” in 19 U.S.C. 1641. The proposed amend- 
ments are discussed below. 


Discussion of proposed amendments 


Customs believes that the definition concepts in § 111.1 should be 
amended to recognize corporate compliance activity as falling under the 
term reasonable care and, as such, as not falling within the term “cus- 
toms business.” This would allow parent, subsidiary, and sister subsid- 
iary corporations to structure their corporate compliance activities to 
ensure an effective and efficient exercise of “reasonable care” under 19 
US.C. 1484. Accordingly, this document proposes to add a definition of 
the term “corporate compliance activity” to § 111.1 and to amend the 
existing definition of “customs business” by adding conforming excep- 
tion language at the end of the last sentence. Under these proposed 
amendments, the limitations on the activities described in the previous- 
ly discussed example would no longer apply because those activities 
would not be considered “customs business.” Rather, they would be al- 
lowed as a corporate compliance activity under the “reasonable care” 
standard in 19 U.S.C. 1484. 

The new definition limits the corporate compliance activity that the 
in-house experts may perform to those activities that do not involve the 
preparation of documents or their electronic equivalents to be filed with 
Customs and the filing of documents or their electronic equivalents with 
Customs, because Customs believes that these specialized activities 
clearly fall within the term “customs business.” 

Finally, this document proposes to amend § 111.2 by adding a new 
paragraph (a)(2)(vii) which states that a company performing a corpo- 
rate compliance activity is not required to be licensed as a broker. 


COMMENTS 


Before adopting the proposed amendments as a final rule, consider- 
ation will be given to any written comments timely submitted to Cus- 
toms, including comments on the clarity of this proposed rule and how it 
may be made easier to understand. Comments submitted will be avail- 
able for public inspection in accordance with the Freedom of Informa- 
tion Act (5 U.S.C. 552), § 1.4 of the Treasury Department Regulations 
(31 CFR 1.4), and § 103.11(b) of the Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. and 
4:30 p.m. at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 799 9'* Street, N.W., Washington, D.C. Arrangements to inspect 
submitted comments should be made in advance by calling Mr. Joseph 
Clark at (202) 572-8768. 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 
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REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments will 
not have a significant economic impact on a substantial number of small 
entities. Customs believes that the proposed amendments will have only 
a minimal impact on overall customs broker operations because they do 
not authorize the preparation of documents and the filing of documents 
with Customs, which constitute the bulk of customs business services 
provided by brokers, and the proposed amendments will provide posi- 
tive economic and related benefits to other members of the import com- 
munity. Accordingly, the proposed amendments are not subject to the 
regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 

The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 

LIsT OF SUBJECTS IN 19 CFR Part 111 

Administrative practice and procedure, Brokers, Customs duties and 
inspection, Imports, Licensing, Penalties, Reporting and recordkeeping 
requirements. 

PROPOSED AMENDMENTS TO THE REGULATIONS 

For the reasons stated above, it is proposed to revise Part 111 of the 

Customs Regulations (19 CFR Part 111) as set forth below. 
PART 111—CUSTOMS BROKERS 

1. The authority citation for Part 111 continues to read in part as 
follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States), 1624, 1641; 


* * * * * * * 


2. In § 111.1, the definition of “customs business” is amended by add- 
ing at the end of the last sentence before the period the words “and does 
not include a corporate compliance activity”, and a new definition of 
“corporate compliance activity” is added in appropriate alphabetical or- 
der to read as follows: 


§ 111.1 Definitions. 


* * * * * * * 


Corporate compliance activity. “Corporate compliance activity” 
means activity performed by a parent company or subsidiary company 
or sister subsidiary company to ensure that documents for a parent com- 
pany or subsidiary company or sister subsidiary company are prepared 
and filed with Customs using “reasonable care”, but such activity does 
not extend to the actual preparation or filing of the documents or their 
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electronic equivalents. For purposes of this definition, a parent compa- 
ny is acorporation that owns more than 50 percent of the voting shares 
of another corporation, a subsidiary company is a corporation in whicha 
parent company owns more than 50 percent of the voting shares, anda 
sister subsidiary company is one of two or more corporations in which 
the same parent company owns more than 50 percent of the voting 
shares. 


* * * * * * * 


3. In § 111.2, a new paragraph (a)(2)(vii) is added to read as follows: 


§ 111.2 License and district permit required. 

(a) * * * 

(vii) Corporate compliance activity. A company performing a corpo- 
rate compliance activity is not required to be licensed as a broker. 


* * * * * * * 


DouG.as M. BROWNING, 
Acting Commissioner of Customs. 


Approved: October 8, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, October 15, 2002 (67 FR 63576)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 02-119) 


FAG KUGELFISCHER GEORG SCHAFER AG, FAG ITALIA S.PA., BARDEN CORP 
(U.K.) Ltp., FAG BEARINGS CoRP, AND BARDEN CORP, PLAINTIFFS, AND 
INA WALZLAGER SCHAEFFLER OHG AND INA USA Corp, PLAINTIFF- 
INTERVENORS v. UNITED STATES, DEFENDANT, AND TORRINGTON Co., 
DEFENDANT-INTERVENOR 


Court No. 00-09-00441 


Plaintiffs, FAG Kugelfischer Georg Schafer AG, FAG Italia S.p.A., Barden Corporation 
(U.K.) Ltd., FAG Bearings Corporation and The Barden Corporation (collectively “FAG”), 
and plaintiff-intervenors, INA Walzlager Schaeffler oHG and INA USA Corporation (col- 
lectively “INA”’), move pursuant to USCIT R. 56.2 for judgment upon the agency record 
challenging various aspects of the United States Department of Commerce, International 
Trade Administration’s (“Commerce”) final determination, entitled Final Results of An- 
tidumping Duty Administrative Reviews and Revocation of Orders in Part on Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From France, Germa- 
ny, Italy, Japan, Romania, Singapore, Sweden, and the United Kingdom (“Final Re- 
sults”), 65 Fed. Reg. 49,219 (Aug. 11, 2000). 

Specifically, FAG argues that Commerce unlawfully calculated constructed value 
(“CV”) profit by using an aggregated “class or kind basis” and disregarding sales outside 
the ordinary course of trade. 

INA argues that Commerce unlawfully calculated CV profit by using an aggregated 
“class or kind basis” and disregarding below-cost sales from the calculation of CV profit. 

Held: FAG’s 56.2 motion is granted. INA’s 56.2 motion is granted. The case is remanded 
to Commerce to: (1) provide areasonable explanation of why Commerce uses different def- 
initions of “foreign like product” when calculating constructed value; (2) explain the fac- 
tual setting for the calculations at issue; (3) explain the actual methodology for 
Commerce’s calculation of CV profit; (4) explain why Commerce’s chosen methodology 
comports with the statute and the definition of “foreign like product” contained in 19 
U.S.C. § 1677(16) (1994), and particularly the definition in subsection (C); and (5) to recal- 
culate CV profit in a manner consistent with the statute if Commerce is not able to provide 
such explanations. 

[FAG’s 56.2 motion is granted. INA’s 56.2 motion is granted. Case remanded. 


(Dated October 4, 2002.) 


Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP (Max F. Schutzman, Andrew 
B. Schroth, Mark E. Pardo and Adam M. Dambrov) for FAG Kugelfischer Georg Schafer 
AG, FAG Italia S.p.A., Barden Corporation (U.K.) Ltd., FAG Bearings Corporation and 
The Barden Corporation, plaintiffs. 
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Arent Fox Kintner Plotkin & Kahn PLLC (Stephen L. Gibson) for INA Walzlager Schaef- 
fler oHG and INA USA Corporation, plaintiff-intervenors. 

Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis, Assistant Director, and Claudia Burke); of counsel: David R. Mason, Office 
of the Chief Counsel for Import Administration, United States Department of Commerce, 
for the United States, defendant. 


Stewart and Stewart (Terence P Stewart, Geert De Prest and Lane S. Hurewitz) for The 
Torrington Company, defendant-intervenor. 


OPINION 


TSOUCALAS, Senior Judge: Plaintiffs, FAG Kugelfischer Georg Schafer 
AG, FAG Italia S.p.A., Barden Corporation (U.K.) Ltd., FAG Bearings 
Corporation and The Barden Corporation (collectively “FAG”), and 
plaintiff-intervenors, INA Walzlager Schaeffler oHG and INA USA Cor- 
poration (collectively “INA”), move pursuant to USCIT R. 56.2 for judg- 
ment upon the agency record challenging various aspects of the United 
States Department of Commerce, International Trade Administra- 
tion’s (“Commerce”) final determination, entitled Final Results of Anti- 
dumping Duty Administrative Reviews and Revocation of Orders in 
Part on Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Italy, Japan, Romania, Sin- 
gapore, Sweden, and the United Kingdom (“Final Results”), 65 Fed. 
Reg. 49,219 (Aug. 11, 2000). 

Specifically, FAG argues that Commerce unlawfully calculated 
constructed value (“CV”) profit by using an aggregated “class or kind 
basis” and disregarding sales outside the ordinary course of trade. 

INA argues that Commerce unlawfully calculated CV profit by using 
an aggregated “class or kind basis” and disregarding below-cost sales 
from the calculation of CV profit. 


BACKGROUND 


The administrative review at issue covers the period of review 
(“POR”) from May 1, 1998, through April 30, 1999.1 Commerce pub- 
lished the preliminary results of the subject review on April 6, 2000. See 
Preliminary Results of Antidumping Duty Administrative Reviews, 
Partial Rescission of Administrative Reviews, and Notice of Intent to Re- 
voke Orders in Part of Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Ro- 
mania, Singapore, Sweden, and the United Kingdom, 65 Fed. Reg. 
18,033 (Apr. 6, 2000). On August 11, 2000, Commerce published the Fi- 
nal Results at issue. See Final Results, 65 Fed. Reg. 49,219. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (2000) and 28 U.S.C. § 1581(c) (2000). 


1 Since the administrative review at issue was initiated after January 1, 1995, the applicable law is the antidumping 
statute amended by the Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994). See Torrington 
Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995). 
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STANDARD OF REVIEW 


The Court will uphold Commerce’s final determination in an anti- 
dumping administrative review unless it is “unsupported by substantial 
evidence on the record, or otherwise not in accordance with law * * *.” 
19 U.S.C. § 1516a(b)(1)(B)(i) (1994); see NT'N Bearing Corp. of Am. v. 
United States, 24 CIT ,____, 104 F Supp. 2d 110, 115-16 (2000) (de- 
tailing the Court’s standard of review for antidumping proceedings). 


DISCUSSION 
I. Commerce’s CV Profit Calculation 
A. Background 


The enactment of the Uruguay Round Agreements Act, Pub. L. No. 
103-465, 108 Stat. 4809 (1994) (“URAA”), which governs the case at bar, 
introduced a number of changes in the antidumping law. Specifically, 
the CV provisions relating to profit determination were altered to pro- 
vide for: (1) a preferable method based upon the actual amounts in- 
curred and realized by the particular party being reviewed, see 19 U.S.C. 
§ 1677b(e)(2)(A) (1994); and (2) alternative methods that are to be used 
when actual data are not available. See 19 U.S.C. § 1677b(e)(2)(B) 
(1994). Specifically, Commerce is to rely in its calculations on 


the actual amounts incurred and realized by the specific exporter or 
producer being examined in the * * * review for * * * profits, in con- 
nection with the production and sale ofa foreign like product, in the 
ordinary course of trade, for consumption in the foreign country, 
[unless,] if actual data are not available with respect to the[se] 
amounts * * *, then [Commerce is to rely in its calculations on: (1)] 
* * * the actual amounts incurred and realized by the specific ex- 
porter or producer being examined in the * * * review for * * * prof- 
its, in connection with the production and sale [of a foreign like 
product], for consumption in the foreign country, of merchandise 
that is in the same general category of products as the subject mer- 
chandise|; (2)] the weighted average of the actual amounts incurred 
and realized by exporters or producers that are subject to the * * * 
review (other than the exporter or producer described in clause 
[(1)]) for * * * profits, in connection with the production and sale of 
a foreign like product, in the ordinary course of trade, for consump- 
tion in the foreign country[;] or [(3)] the amounts incurred and real- 
ized for * * * profits, based on any other reasonable method, except 
that the amount allowed for profit may not exceed the amount nor- 
mally realized by exporters or producers (other than the exporter or 
producer described in clause [(1)] in connection with the sale, for 
consumption in the foreign country, of merchandise that is in the 
same general category of products as the subject merchandise * * *. 


19 U.S.C. § 1677b(e) (1994). 
The URAA also amended the definition of the term “ordinary course 
of trade” to provide that below-cost sales that Commerce disregards in 
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the determination of normal value (“NV”) under 19 U.S.C. § 1677b(a) 
(1994) fall outside the “ordinary course of trade.” Generally, 


[t]he term “ordinary course of trade” means the conditions and 
practices which, for a reasonable time prior to the exportation of the 
subject merchandise, have been normal in the trade under consid- 
eration with respect to merchandise of the same class or kind. 
[Commerce] shall consider the following sales and transactions, 
among others, to be outside the ordinary course of trade: * * * 
[slales disregarded under [19 U.S.C. §] 1677b(b)(1) [(1994)] * * *. 


19 U.S.C. § 1677(15) (1994). 

Section 1677b(b)(1) provides, in turn, that certain below-cost sales 
are to be disregarded in the determination of NV. Specifically, it provides 
that 


[if Commerce] determines that sales made at less than the cost of 
production[] * * * have been made within an extended period of 
time in substantial quantities, and [such sales] were not at prices 
which permit recovery of all costs within a reasonable period of 
time, such sales may be disregarded in the determination of [NV]. 
Whenever such sales are disregarded, [NV] shall be based on the re- 
maining sales of the foreign like product in the ordinary course of 
trade. If no sales made in the ordinary course of trade remain, [NV] 
shall be based on [CV] of the merchandise. 


19 U.S.C. § 1677b(b)(1) (1994). 

Moreover, the Statement of Administrative Action, a document that 
represents an authoritative expression regarding the interpretation 
and application of the URAA for purposes of United States domestic law, 
provides that 19 U.S.C. § 1677b(e)(2)(A) 


establishes as a general rule that Commerce will base amounts for 
* * * profit only on amounts incurred and realized in connection 
with sales in the ordinary course of trade of the particular merchan- 
dise in question (foreign like product). Commerce may ignore sales 
that it disregards as a basis for [SV], such as those disregarded be- 
cause they are made at below-cost prices. 


H.R. Doc. 103-316 at 839 (1994), reprinted in 1994 U.S.C.C.A.N. 4040, 
4175-76. 

For this POR, Commerce calculated CV profit pursuant to the meth- 
odology set forth in 19 U.S.C. § 1677b(e)(2)(A) (1994), “using aggregate 
data that encompassed all foreign like products under consideration for 
NV, rather than determining profit on a model-or product-specific ba- 
sis.” Def.’s Mem. Opp’n Mots. J. Agency R. at 2 (“Def.’s Mem.”). In Com- 
merce’s calculation of CV profit, Commerce excluded below-cost sales, 
which it disregarded in the determination of NV pursuant to 19 U.S.C. 
§ 1677b(b)(1) (1994). See id. at 3. 


B. Contentions of the Parties 


FAG and INA contend that Commerce failed to comply with the plain 
language of 19 U.S.C. § 1677b(e)(2)(A) when calculating CV profit, and 
therefore acted unreasonably and contrary to law. See FAG’s Br. Supp. 
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Mot. J. Agency R. (“FAG’s Br.”) at 2, 4-10; INA’s Br. Supp. Mot. J. 
Agency R. (“INA’s Br.”) at 3, 7-15. In particular, FAG and INA argue 
that 19 U.S.C. § 1677b(e)(2)(A) does not permit Commerce to calculate 
CV profit on an aggregated “class or kind basis” and to exclude sales of 
merchandise outside the ordinary course of trade.? See FAG’s Br. at 2; 
INA’s Br. at 4-5. FAG and INA assert that Commerce should have relied 
on an alternative methodology, as provided for in 19 US.C. 
§ 1677b(e)(2)(B)(i) (1994), that allows Commerce to calculate CV profit 
on an aggregate basis and does not limit the CV profit calculation to 
sales in the ordinary course of trade, thus not excluding below-cost sales 
in the calculation. See FAG’s Br. at 10-11; INA’s Br. at 5, 16. 

Commerce contends that it properly calculated CV profit, pursuant to 
19 U.S.C. § 1677b(e)(2)(A), by using aggregate data that encompassed 
all foreign like products under consideration for NV. See Def.’s Mem. at 
2, 7-8. Consequently, Commerce maintains that since it properly calcu- 
lated CV profit, the exclusion of below-cost sales, which it had disre- 
garded in the determination of price-based NV, was also proper. See id. at 
3. Torrington generally agrees with Commerce’s contentions.® See 
Resp. Torrington Co., Def.-Intervenor, Rule 56.2 Mots. FAG & INA 
(“Torrington’s Resp.”) at 5-13. 


C. Analysis 


The decision of the United States Court of Appeals for the Federal Cir- 
cuit (“CAFC”) in SKF USA Inc. v. United States, 263 F.3d 1369 (Fed. Cir. 
2001), provides that “Commerce cannot give the term ‘foreign like prod- 
uct’ a different definition (at least in the same proceeding) when making 
* * * the CV [profit] determination.” SKF USA Inc., 263 F.3d at 1382. If 
differing definitions of the term “foreign like product” are to be used, 
Commerce must supply a reasonable explanation for this discrepancy. 
See Transactive Corp. v. United States, 91 F.3d 232, 237 (D.C. Cir. 1996). 
Once Commerce has selected its actual methodology for the calculation 
of CV profit, “it should explain why its methodology comports with the 
statute.” SKF USA Inc., 263 F.3d at 1383. 

Given the complexity of the antidumping statute, the Court relies on 
Commerce to provide clear explanations of its determinations. See id. at 
1382-83. Commerce has not provided such an explanation regarding its 


2 Section 1677b(e)(2)(A) “requires that the CV profit calculation be equal to the profit ‘in connection with the pro- 
duction and sale of a foreign like product.’” See FAG’s Br. at 5. Section 1677(16) defines the term “foreign like product” 
as merchandise identical to the merchandise at issue, similar to the merchandise at issue and “of the same general class 
or kind” that may be reasonably compared with the merchandise at issue. See 19 U.S.C. § 1677(16). FAG asserts that in 
computing CV profit, Commerce used sales of merchandise that were neither identical, similar nor reasonably compa- 
rable to the merchandise at issue. See FAG’s Br. at 6, 7. As a result, Commerce based the CV profit calculation on “mer 
chandise in a much broader category than ‘foreign like product.’” Id. at 7 

Commerce responds that “neither section 1677(16) nor any other statutory provision requires that Commerce must 
make the identical selection of the foreign like product for all purposes.” Def.’s Mem. at 22. Commerce maintains that 
the practice of using different products for price determination is well-established. See id. at 22, 23. Although Com- 
merce recognizes that alternative methods to calculate CV profit exist, Commerce maintains that an aggregate calcula- 
tion, including all foreign like products under consideration for NV, constitutes a reasonable interpretation of the stat- 
ute. See id. at 22-24 

3 Torrington disagrees with INA’s claim that three separate issues are pending before the Court. See Torrington’s 
Resp. at 2n.1. Torrington contends that INA’s brief merely raises three sub-arguments to a single issue that is pending 
before the Court. See id. The Court agrees with Torrington and will only address the issue of whether Commerce’s 
calculation of CV profit pursuant to 19 U.S.C. § 1677b(e)(2)(A) was reasonable and in accordance with law. 
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CV profit calculation in the case at bar. Specifically, Commerce has not 
clearly stated which statutory definition of the term “foreign like prod- 
uct” Commerce used in it’s calculation of CV profit. “Although the statu- 
tory definition of ‘foreign like product’ is ambiguous in many respects, 
and Commerce certainly has an important role in resolving those ambi- 
guities and considerable discretion in defining ‘foreign like product,’ 
* * * its discretion is not absolute.” Jd. at 1381. Commerce must provide 
an explanation of the actual methodology used by Commerce to calcu- 
late CV profit, and clearly state what definition of the term “foreign like 
product” Commerce used in the contested CV profit calculation. See id. 
at 1382. 

In light of the CAFC’s decision in SKF USA Inc., this matter is re- 
manded to Commerce. 


CONCLUSION 


For the foregoing reasons, this case is remanded to Commerce to 
(1) provide a reasonable explanation of why Commerce uses different 
definitions of “foreign like product” when calculating constructed val- 
ue; (2) explain the factual setting for the calculations at issue; (3) ex- 
plain the actual methodology for Commerce’s calculation of CV profit; 
(4) explain why Commerce’s chosen methodology comports with the 
statute and the definition of “foreign like product” contained in 
19 U.S.C. § 1677(16), and particularly the definition in subsection (C); 
and (5) to recalculate CV profit in a manner consistent with the statute 
if Commerce is not able to provide such explanations. 


(Slip Op. 02-120) 
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OPINION 


EATON, Judge: Before the court is a dispute brought by Automatic 
Plastic Molding, Inc. (“Plaintiff”), challenging the classification by the 
United States Customs Service (“Customs”) of certain glass containers 
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(the “Merchandise”). The court exercises jurisdiction pursuant to 19 
U.S.C. § 1581(a) (2000) and, based on the findings of fact and conclu- 
sions of law set forth below, enters judgment for Plaintiff, pursuant to 
USCIT R. 52(a) and 58. 


BACKGROUND 

Plaintiff challenges the classification of two entries of the Merchan- 
dise imported in June and July of 1997, and liquidated by Customs in 
May of 1998. Customs classified the Merchandise as: “Glassware of a 
kind used for table, kitchen, * * * indoor decoration or similar purposes 
(other than that of heading 7010 or 7018)” under subheading 
7013.39.20 of the Harmonized Tariff Schedule of the United States 
(1997) (“HTSUS”), entered at a duty rate of 27.8 percent ad valorem. 
(Answer 915.) As the importer of record, Plaintiff timely filed protests as 
to these liquidations, which protests Customs denied on May 4, 1999. 
Following these denials, Plaintiff commenced this action asserting that 
the Merchandise is properly classified as: “Carboys, bottles, flasks, jars, 
pots, vials, ampoules and other containers, of glass, of a kind used for the 
conveyance or packing of goods” under HTSUS subheading 7010.91.50, 
which would enter free. (Compl. { 6.) 

This case was tried on April 2-4, 2002, in New York City, and was the 
subject of posttrial briefing. During the course of the trial the court 
heard testimony from four witnesses called by Plaintiff, and three wit- 
nesses called by the United States Government (the “Government”) on 
behalf of Customs. Plaintiff’s witnesses were: 


(a) William Preston, Chairman and Past President, Automatic 
Plastic Molding, Inc., the Plaintiff importer and distributer of the 
Merchandise; 

(b) Roberto Del Bon, managing director of Vetrerie Bruni, the 
company that designed, produced and supplied the Merchandise; 

(c) Dean Polik, President of Acme Foods, Inc., the company that 
purchased the Merchandise from Plaintiff, packed it with biscotti 
and then sold the packed Merchandise to Costco Wholesale Corpo- 
ration; and 

(d) Robert Cirrito, President of PROTEC Industries. Mr. Cirrito 
received his MBA from Barry University and was qualified as an ex- 
pert in the area of commercial glass containers used for packaging, 
and the process associated with the production of commercial glass 
containers used for packaging. 


(Pretrial Order of 01/09/02, Schedule G—1.) 
The Government’s witnesses were: 


(a) Rose Marie Lava, National Import Specialist, National Com- 
modity Specialist Division, United States Customs Service; 

(b) Elizabeth A. Vega, Import Specialist, United States Customs 
Service; and 

(c) Dr. Sher Paul Singh, a Professor at Michigan State University. 
Dr. Singh received his Ph.D from Michigan State University and 
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was qualified as an expert in the area of the design, materials, and 
marketing of articles used for the conveyance or packing of goods. 


(Id., Schedule G—2.) 

Here, the court makes its findings of fact and conclusions of law as a 
result of a trial de novo. See 28 U.S.C. § 2640(a) (2000) (“The Court of 
International Trade shall make its determinations upon the basis of the 
record made before [it] * * *.”); see also United States v. Mead Corp., 533 
US. 218, 233 n.16 (2001) (“Although Customs’s decision ‘is presumed to 
be correct’ on review, 28 U.S.C. § 2639(a)(1), the CIT ‘may consider any 
new ground’ even if not raised below, § 2638, and ‘shall make its deter- 
minations upon the basis of the record made before the court,’ rather 
than that developed by Customs * * *.”); Kraft, Inc. v. United States, 
16 CIT 483, 484 (1992). 


DISCUSSION 
I. Findings of Fact 
A. Facts Stipulated to by the Parties 


The Merchandise (identified on the commercial invoices as Style # 
05856P—Vaso Anfora [sic] Ottagon 4250 T 110) is a stylized amphora- 
shaped clear glass container measuring approximately 12.5 inches tall 
and 24 inches in circumference at its widest point, with two hook-shaped 
handles protruding from the neck. The Merchandise is made of ordinary 
glass, and is manufactured by machines that automatically feed molten 
glass into molds and form the shape of the Merchandise by the action of 
compressed air, has a volume of 4.25 liters, and a large opening with a lip 
or flange to hold a lid or cap measuring 110 millimeters in diameter. The 
invoice price paid by Plaintiff to the Merchandise’s supplier, Vetrerie 
Bruni, was approximately $1.53 for each container. Plaintiff sold the 
Merchandise to Acme Foods, Inc. (“Acme”) (a wholesale food company), 
which in turn sold the Merchandise packed with twenty-two biscotti to 
Costco Wholesale Corporation (“Costco”) for approximately eleven to 
$12 each. Costco then resold the Merchandise packed with the biscotti to 
its retail customers for approximately $15 to $16. 


B. Facts Established at Trial 


The court finds that the following facts were established by credible 
evidence at trial. The Merchandise’s “Finish” (which is the opening of 
the container, its sealing surface, and the glass lugs! which grasp a prop- 
erly sized closure to form a seal) is equal to the industry standard specifi- 
cation of 2070 and, when a standard sized closure is twisted on, is 
capable of forming a seal sufficient for the Merchandise to convey food in 


1“Tugs” are molded threads that grip a twist-on cap. 
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a sanitary manner. The Merchandise is capable of being used in the “hot 
packing” process.” 

Upon sale by Plaintiff, the Merchandise was shipped directly from the 
supplier to Acme for packing. The Merchandise was never sold empty to 
the public, nor was the Merchandise sold at wholesale for any purpose 
other than that of being used as a container for conveying or packing 
food. 

Acme sold the final product as a seasonal gift food item to Costco. 
Acme selected the Merchandise because: (1) it was inexpensive; (2) it 
could hold approximately twenty-two biscotti; and (3) the Merchan- 
dise’s design was “different than a * * * jar of peanut butter, or a jar of 
pickles, or ajar of * * * something that you buy three hundred and sixty- 
five days a year, that you wouldn’t give as a gift.” (Tr. at 278:17-21.) In 
addition, Acme decided to use the Merchandise as a container for its bis- 
cotti because, unlike regular biscotti, this product was frosted and the 
glass allowed the biscotti to be displayed with its frosting visible to con- 
sumers: “we felt that our biscotti [were] attractive. * * * And, we * * * 
wanted the potential buyer to see the product, so we wanted something 
clear. And then, it just became a matter of trying to find something that 
was attractive and inexpensive. (Id. at 268:20-—269:2.) Costco, in turn, 
resold the Merchandise packed with biscotti in its “seasonal aisle” to- 
gether with “maybe thirty pallets of consumable gift food items.” (Id. at 
282:23, 283:5-6.) The Merchandise was never displayed or sold in an 
area where empty glassware, kitchen, or storage containers were sold. 

The twenty-two biscotti (exclusive of the Merchandise) were sold at 
wholesale to Acme for $5.50 and would be valued at retail at between 
$22 and $25. 


C. The Court’s Observation of the Merchandise 


The court’s examination of the Merchandise, and its comparison to 
the exhibits produced at trial, confirms that the glass lugs render the 
Merchandise’s Finish unattractive when paired with the wooden cap or 
lid with which it was sold. See Kraft, 16 CIT at 488 (“The bear jars, at 
least because of the lug finish, the mold seam, and the utilities lid neces- 
sitated by the lug finish, are not particularly handsome.”). When offered 
for sale, the lugs were concealed by a ribbon. If the Merchandise were 
placed on a kitchen table or counter and used for food storage purposes, 
however, the lugs would not be concealed and would be, thus, unsightly. 
Moreover, the examples of storage containers provided by the Govern- 


2In Kraft, the court explained: 


In the hot pack process jams, jellies and other food products are heated and then poured into = containers. 


Steam is then injected onto the top of the food product and a lid is fastened to the jar. The steam heats the sealing 
material inside the lid and, as the steam cools, creates a vacuum in the jar which draws the lid tightly against the 
sealing surface of the jar. The seal created in this process preserves the food products and allows the consumer to 
readily determine whether the seal has been broken. 
Kraft, 16 CIT at 487. At trial, Plaintiff's witness, Mr. Del Bon, stated that the Merchandise was designed to be used in 
the hot packing process and that the Merchandise underwent thermo-shock testing after manufacture. (Tr. at 
166:22-25.) Defendant’s witness, Dr. Singh, stated that the process identified as “hot packing” was normally referred 
to in the packaging industry as “hot filling” (id. at 578:16-18); nonethelesss he also conceded that the terms “have been 
interchangeably used” (id. at 616:23-24). Dr. Singh conducted no tests on the Merchandise with respect to hot packing 
(id. at 565:11—-13) and was unable to state with certainty as to whether the Merchandise could or could not be used in 
the hot packing process. (Id. at 622:9.) The court finds Mr. Del Bon’s testimony credible 
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ment had Finishes that were appropriate for use with a wooden cap or 
lid? incapable of forming a sanitary seal. None of the exhibits produced 
by the Government has a lug Finish. Nor is the Merchandise of the same 
quality as these exhibits. For example, Government Trial Exhibit P (a 
melon-shaped storage container), although approximately the same 
size as the Merchandise, is made of glass more substantial than the Mer- 
chandise. In addition, Government Trial Exhibits P and G (a smaller 
melon-shaped storage container) are made of glass of a greenish hue, 
and both have a more refined shape, which renders them more attrac- 
tive and decorative than the Merchandise. Lastly, the Merchandise’s 
opening is smaller than that of both of these exhibits, making the remov- 
al of the Merchandise’s contents more difficult than the removal of the 
contents of the exhibits. 


II. CONCLUSIONS OF LAW 


This court has previously found headings 7010.91.50 and 7013.39.20 
to be “principal use” provisions governed by the HTSUS Additional 
Rules of Interpretation (“ARI”). See Group Italglass U.S.A., Inc. v. 
United States, 17 CIT 226, 228 (1993) (“Italglass I”). Neither Plaintiff 
nor the Government disputes this finding. (P1.’s Post-Trial Mem. at 8; 
Def.’s Post-Trial Mem. at 22.)* Accordingly, the ARI provide: 


1. In the absence of special language or context which otherwise 
requires— 

(a) a tariff classification controlled by use (other than actual 
use) is to be determined in accordance with the use in the 
United States at, or immediately prior to, the date of importa- 
tion, of goods of that class or kind to which the imported goods 
belong, and the controlling use is the principal use * * *. 


ARI 1(a). Thus, “[t]he principal use of the class or kind of goods to which 
an import belongs is controlling, [and] not the principal use of the specif- 
ic import.” E.M. Chems. v. United States, 20 CIT 382, 387-88, 923 F 
Supp. 202, 208 (1996) (citing Group Italglass, U.S.A., Inc. v. United 
States, 17 CIT 1177, 1177, 839 F Supp. 866 (1993) (“Italglass II”), see id. 
at 388, (“‘Principal use’ is defined as the use ‘which exceeds any other 
single use.’ * * * As a result, ‘the fact that the merchandise may have 
numerous significant uses does not prevent the Court from classifying 
the merchandise according to the principal use of the class or kind to 
which the merchandise belongs.’” (citations omitted, emphasis in origi- 
nal)). Finally, “[{a]lthough by statute Customs’ classification under sub- 


3 While the Merchandise packed with the biscotti was actually sold with a wooden lid rather than one that could twist 
on and make a sanitary seal, the fact that the Merchandise has a Finish that includes lugs capable of forming a sanitary 
seal when fitted with a properly sized closure is probative as to its principal use as a container for the conveyance or 
packing of goods. 

4 Indeed, Customs has concluded headings 7010 and 7013 are “principal use” tariff provisions. See Treasury Deci 
sion 96-7; Tariff Classification of Imported Glassware: Change of Practice, 30 Customs Bulletin 30, 32, 61 Fed. Reg 
223, 224 (Jan. 3, 1996) (“Currently, tariff classification under both subheading 7010.91.50 and 7013.39, HTSUS, is 
determined by the use of the class or kind of articles to which the imported merchandise belongs. As such, they are 
considered provisions controlled by Additional U.S. Rule of Interpretation 1(a), HTSUS. Customs proposed that sub 
headings 7010.91.50 and 7013.39 would remain principal use provisions. Therefore, for an imported good to be classifi- 
able in either of these subheadings, it must be of a class or kind classifiable in these subheadings. Whether it is of the 
class or kind of articles classifiable in either subheading will be determined by its principal use.”) 
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heading 7013.39.20 must be deemed as presumptively correct (28 U.S.C. 
§ 2639(a)(1)), * * * plaintiff automatically overcomes the presumption 
of correctness attaching to Customs’ classification under heading 
7013.39.20 simply by establishing that its glassware is classifiable under 
heading 7010.” Italglass I, 17 CIT at 227. 

The Government cites Customs’ finding in Headquarters Ruling Let- 
ter 962378 (““HQRL 962378”), that the Merchandise is not principally 
used for the conveyance or packing of goods and is, thus, precluded from 
being classifiable under heading 7010. In its papers, the Government 
contends that this finding was made in accordance with the guidelines 
announced in T:D. 96-7; Tariff Classification of Imported Glassware: 
Change of Practice, 30 Customs Bulletin 30 (1996), 61 Fed. Reg. 223 
(Jan. 3, 1996) (“T:D. 96-7”).° As such, the Government urges that HQRL 
962378 be accorded deference pursuant to Skidmore v. Swift & Co., 323 
U.S. 134 (1944). Thus, at trial, the Government made only a limited at- 
tempt to justify its classification of the Merchandise as “Glassware of a 
kind used for table, kitchen * * * indoor decoration, or similar purposes” 
under subheading 7013.39.20. Rather, the Government focused its ef- 
forts on refuting Plaintiff’s asserted classification. 

In applying the law to the established facts, the court first turns to the 
factors set forth in United States v. Carborundum Co., 536 F.2d 373 


° Following the decisions in Kraft, G. Heilman Brewing Co. v. United States, 14 CIT 614 (1990) and United States v. 
Carborundum Co., 536 F.2d 373 (C.C.PA. 1976), see Tariff Classification of Imported Glassware: Proposed Change of 
Practice; Solicitation of Comments, 59 Fed. Reg. 51,659, 51,659 (Oct. 12, 1994), Customs issued T:D. 96-7, which states 
that the following characteristics 

are indicative, but not conclusive of whether a particular glass article qualifies as part of the class “containers of 
glass of a kind used for the conveyance or packing of goods.” These characteristics would include containers of all 
shapes and sizes 
1. generally having a large opening, a short neck (if any) and as a rule, a lip or flange to hold the lid or cap, 
made of ordinary glass (colorless or colored) and manufactured by machines which automatically feed molten 
glass into molds where the finished articles are formed by the action of compressed air; 
2. in which the ultimate purchaser’s primary expectation is to discard the container after the conveyed or 
packed goods are used; 
3. sold from the importer to a wholesaler/distributor who then packs them with goods; 
sold in an environment of sale that features the goods packed in the jar and not the jar itself; 
used to commercially convey foodstuffs, beverages, oils, meat extracts, etc.; 
3. capable of being used in the hot packing process; and 
recognized in the trade as used primarily to pack and convey goods to a consumer who then discards the 
container after this initial use. 
T.D. 96-7, 30 Customs Bulletin at 32-33, 61 Fed. Reg. at 224. The Government urges that HQRL 962378 “complied 
with the standards set forth” in T.D. 96-7, and is therefore entitled to deference under Skidmore v. Swift & Co., 323 U.S. 
134 (1944) (Def.’s Post Trial Mem. at 10); see Rocknel Fastener, Inc. v. United States, 267 F.3d 1354, 1357 (Fed. Cir. 2001) 
(holding Skidmore deference is appropriate where Customs’ classification decision revealed Customs’ thorough analy- 
sis). In Rocknel, the Court of Appeals for the Federal Circuit observed: “The weight [accorded to an administrative] 
judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reason- 
ing, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if 
lacking power to control.” Rocknel, 267 F.3d at 1358 (quoting Skidmore, 323 U.S. at 140). Here, Customs’ determina- 
tion that the Merchandise is not classifiable under subheading 7010.91.50 is both selective and conclusory, and simply 
does not follow from the criteria set out in T:D. 96-7, Carborundum, and Kroft. For example, HQRL 962378 claims that 
the Merchandise “is configured to hold a rubber lined, wooden lid.” (Def.’s Post-Trial Mem. Ex. 1 at 4.) This is true as 
far as it goes, and indeed such a lid was used on the Merchandise packed with biscotti when it was sold at retail. Customs 
chose to ignore, however, that the Merchandise has lugs, which are an integral part of the Merchandise’s Finish. It is 
these lugs that make the Merchandise able to accept a standard closure capable of forming a sanitary seal, and that 
allows the Merchandise to be used in the hot packing process. By ignoring the presence of the lugs, Customs disre- 
garded one of the seven factors “indicative but not conclusive” of proper classification of merchandise under 7010. See 
T.D. 97-6, 30 Customs Bulletin at 32, 61 Fed. Reg. at 224. Further, while Customs concluded that the Merchandise 
“appears to be manufactured by automatic machines from ordinary glass” it gives no weight to this factor, even though 
it is enumerated as part of TD. 96-7. Finally, HQRL 962378 states, without any form of explanation: “The cost of the 
cookie filled article ($16.00) supports the conclusion that the glass jar is the primary focus of the purchaser with the 
contents simply emphasizing a suggested use of the reusable jar.” (Def.’s Post-Trial Mem. Ex. 1 at 5.) This conclusion 
without more is simply unconvincing. Therefore, the court finds that HQRL 962378 does not have “power to persuade” 
and, thus, does not qualify for Skidmore deference. See Mead Corp. v. United States, 283 F.3d 1342, 1350 (“The classifi- 
cation ruling at issue here lacks the power to persuade under the principles set forth in Skidmore.”) 
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(C.C.PA. 1976). The court in Carborundum listed several “[flactors 
which have been considered by courts to be pertinent in determining 
whether imported merchandise” is classifiable under a particular “prin- 
cipal use” tariff provision: (1) the “general physical characteristics of 
the merchandise”; (2) “the expectation of the ultimate purchasers”; 
(3) “the channels, class or kind of trade in which the merchandise 
moves”; (4) “the environment of the sale,” (i.e., the manner in which the 
merchandise is advertised and displayed)”; (5) “the use, if any, in the 
same manner as merchandise which defines the class”; (6) “the econom- 
ic practicality of so using the import”; and finally (7) “the recognition in 
the trade of this use.” Id. at 377 (citations omitted). 

The Kraft court applied these factors and found that the merchandise 
at issue there—glass jars molded into the shape of small bears, packed 
with grape jelly or strawberry jam for retail sale, and used in a promo- 
tional campaign created to market their contents—was classifiable un- 
der subheading 545.27 of the Tariff Schedule of the United States 
(“TSUS”).® See Kraft, 16 CIT at 487, 489. In applying the Carborundum 
factors, the court found convincing, among other things, that: (1) the 
glass jars at issue were capable of being used in the “hot packing” pro- 
cess (id. at 489); (2) that a comparison of the price of the contents with 
the price of the jar indicated that consumers would not purchase the 
contents as a means of acquiring the container (id.); (3) that glass con- 
tainers for food products generally go directly from the manufacturer to 
the packing plant (id.); and (4) that the design of glass containers and 
packing are important in marketing food products, because they can be 
used to attract consumers’ attention in order to increase sales (id.). Ac- 
cordingly, the court found that “although [the bear jars’] shape is more 
elaborate than straight-sided jars, it is not more elaborate than several 
well-known jars * * * commonly used to pack and market food products. 
The bear jars are beyond doubt chiefly so used.” Kraft, 16 CIT at 489. 

This court too finds that the Merchandise is properly classifiable un- 
der heading 7010. In reaching this conclusion, the court applies the fac- 
tors that were announced in Carborundum, amplified in Kraft, and 
enumerated in T:D. 96-7. First, the general physical characteristics of 
the Merchandise demonstrate its capacity to be used as a container for 
the conveyance or packing of goods. See Carborundum, 536 F:2d at 377; 
(see also P\.’s Trial Ex. 1.) The Merchandise has a large opening, a short 
neck, and is “made of ordinary glass * * * and manufactured by ma- 
chines which automatically feed molten glass into molds where the fin- 
ished articles are formed by the action of compressed air * * *.” See T:D. 
96-7, 30 Customs Bulletin at 32, 61 Fed Reg. at 224 (providing that such 
physical characteristics are “indicative” of merchandise properly classi- 
fiable under subheading 7010.91.50). Moreover, the Merchandise has a 


Sit is undisputed in this litigation that subheading 545.27 TSUS is the predecessor provision of heading 7010.91 
(See P1.’s Post-Trial Mem. at 11 n.2 (“In the USITC’s report on the conversion of the TSUS to the HTSUS, Item 545.27, 
TSUS, is cross-referenced directly to HTSUS subheading 7010.91.” (citation omitted)); see also Def.’s Pre-Trial Mem 
at 24 (“Item 545.27 [TSUS] * * * [is] the predecessor provision to Heading 7010, HTSUS, one of the provisions at issue 
here.”).) 
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lug Finish designed to accept a standard-size closure which, when 
twisted on, is capable of forming a seal sufficient for the Merchandise to 
convey food in a sanitary manner. See Kraft, 16 CIT at 487 (“Glass con- 
tainers used to pack, * * * or market food products have * * * parts * * * 
includ[ing] a sealing surface, glass lugs used to attach the closure, [and] 
the finish * * *. These parts are essential in order for the containers to 
function as a sanitary container for food products * * *.”). In addition, 
the Merchandise is capable of withstanding the “hot packing” process. 
See Kraft, 16 CIT at 489 (finding that glass containers classifiable under 
subheading 545.27, TSUS, “must be designed for use in the hot pack 
process.”); T:D. 96-7, 30 Customs Bulletin at 33, 61 Fed. Reg. at 224. 

Secondly, while neither party produced credible evidence as to what 
the expectations of the ultimate purchaser might be with respect to 
keeping or discarding the Merchandise after the biscotti were removed, 
the evidence of the retail value of the biscotti alone is probative as to a 
purchaser’s motivation in selecting the goods. The retail value of the 
biscotti was between $22 and $25. Costco, a retail discounter, offered the 
Merchandise filled with biscotti for between $15 and $16. This evidence 
suggests that consumers would conclude that they were getting a bar- 
gain on the biscotti alone. Thus, as the price of the Merchandise packed 
with the biscotti was directly correlated to the retail value of the twenty- 
two biscotti, the court finds that “[a]cquisition of the container [was] in- 
cidental” to the purchase of the biscotti. Kraft, 16 CIT 489. Indeed, there 
is no indication that the relationship between the cost to the packer of 
the Merchandise (approximately $1.53) to the wholesale cost of the bis- 
cotti packed inside (approximately $5.50) would not continue at the re- 
tail level. This relationship does not appear to reveal an inverse ratio 
that would indicate that the Merchandise—and not the biscotti—was 
the item being offered for sale. Compare Kraft, 16 CIT at 489 (“Evidence 
of the price of the products in comparison with the price of the jar indi- 
cates the consumers ordinarily would not purchase the food product asa 
means to acquire the container.”), with Minnetonka Brands, Inc. v. 
United States,24CIT___—,_—_—, 110 F Supp. 2d 1020, 1024 (2000) (find- 
ing consumers “purchase[d] the subject merchandise mainly for the 
amusement value of the container, rather than the bubble bath inside,” 
in part, because “[t]he suggested retail price of the subject merchandise 
[was] many times greater than that of a plain, flat-sided container filled 
with more bubble bath.”). In addition, the court’s observation of the 
Merchandise, particularly in comparison with the exhibits provided by 
the Government, confirms that the Merchandise is neither as attractive 
nor of the same quality as these exhibits; and because of its smaller 
opening is not capable of providing the same utility. This being the case, 
it is simply not likely that “[b]ecause of the unusual and attractive 
shape, an ultimate purchaser’s primary expectation would be to reuse 
the article after the conveyed or packed goods are used * * *.” (See Def.’s 
Post-Trial Mem. Ex. 1 at 5.) 
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Third, the channels of trade in which the Merchandise moved tend to 
bolster Plaintiff's case. Here, the Merchandise was shipped empty from 
the supplier to the company that packed it with biscotti. See Kraft, 16 
CIT at 489 (“Glass containers used for food products generally move 
through channels of trade which run directly from the manufacturer to 
the packing plant where the jars are used to pack food products.”); see 
also T.D. 96-7, 30 Customs Bulletin at 33, 61 Fed. Reg. at 224. The Mer- 
chandise was not sold at wholesale for any purpose other than that of 
being used as a container for conveying or packing food. Nor was the 
Merchandise ever sold empty at retail, or offered for sale to the public 
unless packed with food. See Kraft, 16 CIT at 489 (finding it probative 
that “[t]hese glass containers are never sold directly to the consumer.”). 

Fourth, the environment in which the Merchandise packed with the 
biscotti was sold at retail favors Plaintiff's proposed classification. See 
Carborundum, 536 F.2d at 377 (“[T]he environment of the sale [in- 
cludes] the manner in which the merchandise is advertised and dis- 
played * * *.” (citation omitted)). Costco (the sole retailer) sold the 
Merchandise in its “seasonal gift aisle” where it was displayed for sale 
with other food items. The Merchandise was never displayed or sold in 
an area where empty glassware, kitchen, or storage containers were 
sold. See T:D. 96-7, 30 Customs Bulletin at 33, 61 Fed. Reg. at 228 (stat- 
ing it to be indicative of merchandise properly classifiable under sub- 
heading 7010.91.50 that it is “sold in an environment of sale that 
features the goods packed in the jar and not the jar itself* * *.”). Inaddi- 
tion, while there is no evidence that the Merchandise packed with bis- 
cotti was advertised, there is evidence that Acme—the company that 
chose to pack biscotti in the Merchandise rather than an opaque con- 
tainer—did so because the Merchandise was relatively unique and em- 
phasized the frosting on the biscotti. As such, Acme hoped that 
consumers would respond to the uncommon shape of the Merchandise 
and find it attractive for presentation as a gift. In addition, by packing 
the biscotti in the Merchandise with the frosting facing out and, thus, 
clearly visible through the glass to consumers, it was hoped that con- 
sumers would be attracted to the food product itself. See Kraft, 16 CIT at 
489 (“Packaging plays a key role in the marketing of food products * * * 
[in that] the packaging attracts the consumer’s attention and is de- 
signed to increase sales of the food product packed in the container.”). 

Fifth, the court in Carborundum found that the use to which mer- 
chandise is actually put is probative of the class to which it belongs. Car- 
borundum, 536 F.2d at 377 (finding that the subject merchandise was 
actually used in a different manner than the merchandise classifiable 
under the particular tariff provision at issue); see T:D. 96-7, 30 Customs 
Bulletin at 33, 61 Fed. Reg. at 224. Here, it is undisputed that the Mer- 
chandise was actually used as a container into which food was packed 
and conveyed. 

Sixth, neither party introduced direct evidence as to the economic 
practicality of using the Merchandise to convey food (although there 
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was testimony that Acme selected the Merchandise because it was “in- 
expensive”). Carborundum, 536 F.2d at 377; T-D. 69-7, 30 Customs Bul- 
letin at 33, 61 Fed. Reg. at 224. 

Finally, neither party offered credible evidence as to whether the Mer- 
chandise would be recognized by the trade as “Other containers, of 
glass, of a kind used for the conveyances or packing of goods” under sub- 
heading 7010.91.50. See Carborundum, 536 F:2d at 377, T.D. 69-7, 30 
Customs Bulleting at 33, 61 Fed. Reg. at 224. 

Thus, while the shape of the Merchandise may be different from that 
of other containers classifiable under heading 7010, these differences do 
not prevent the Merchandise from being so classified, see Kraft, 16 CIT 
at 488; (compare Pl.’s Trial Ex. 1, with Court Trial Exs. 1, 2), and the 
clear evidence adduced at trial supports the conclusion that the Mer- 
chandise is properly classified under 7010.91.50. 


CONCLUSION 


In accordance with the foregoing findings of fact and conclusions of 
law, the court finds that Plaintiff has overcome the presumption of cor- 
rectness that attached to Customs’ classification ruling under subhead- 
ing 7013 by clearly establishing that the Merchandise is classifiable 
under heading 7010, and that the Merchandise is a glass container of a 
kind used for the conveyance or packing of goods and, thus, is properly 
classified under subheading 7010.91.50 of the HTSUS. Judgment is en- 
tered accordingly. 
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ANNOUNCEMENT 


Chief Judge Gregory W. Carman has announced the call of the 12th 
Judicial Conference of the United States Court of International Trade. 
The Conference is scheduled for Wednesday, November 13, 2002 at the 
New York Marriott Marquis (45th Street & Broadway), 1535 Broadway, 
New York, New York and will commence promptly at 9:00 a.m. 

The theme of the Conference is: “The Future is Now—The Impact 
of Change on Practice at the Court.” 

The Conference will be attended by the Judges of the United States 
Court of International Trade, officials from the International Trade 
Commission, the Customs Service, the Departments of Justice, Com- 
merce, and Treasury; members of the Bar of the Court; and other distin- 
guished guests. 

More than 300 lawyers, the largest single gathering in the United 
States of attorneys interested in the field of customs and international 
trade law, have participated in each of the Court’s prior Judicial Confer- 
ences. 

All interested persons are invited to attend. The Conference program, 
registration forms and additional information may be obtained 
through the Judicial Conference page on the Court’s website, 
www.cit.uscourts.gov or by contacting the Clerk’s Office at 
212-264-2800. 


Dated: October 7, 2002. 


LEO M. GORDON, 
Clerk of the Court. 
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NOTICE OF NEW ADDRESS (URL) FOR USCIT WEB SITE 


Please be advised that the United States Court of International Trade 
has moved its Website in order to provide better service. The move will 
not result in any disruption in service. Please begin using our new ad- 
dress (URL): <www.cit.uscourts.gov> to access the Court’s Website. If 
you previously have saved pages of the USCIT Website as a “Favorite” or 
a “Bookmark” with “www.uscit.gov” as part of the address (URL), you 
will want to resave the page. If you do not resave the page and update 
your links to www.cit.uscourts.gov, when the Court discontinues use of 
the old address <www.uscit.gov>, you will see a message indicating the 
new address (URL) for the main page and a statement that the site has 
been moved. The Court will disable the old address as of the close of busi- 
ness on Friday, October 11, 2002. 


Dated: September 25, 2002. 


LEO M. GORDON, 
Clerk of the Court. 
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